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Kiosk Overview

HD Camera

(For taking live image of patron)

7

Console with Touchscreen

Neos Scanning bed

(Used for scanning IDs and passports.
Must be kept clean & dust-free)

The Kiosk ID Scanner requrr ss pov.er and internet to operaie. Internet should be piov.ded
by ethernet czble pluggea n7o the Scann ng jerminat.

Press the power butien i2.ca"ed on the side of the console 16 twrn on the 1D Scanntg
Term nel,

WARNING: Do not press the Power button to turn off the ID Scanning Terminal.
Use the "Shutdown Computer” button from the Login screen.
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Wall Mount Overview

HD Camera
A

(For taking live image of patron)

D ¥ e e Console with Touchscreen

Scanning bed

(Used for scanning IDs and passports.
Must be kept clean & dust-free)

Ths Wall Mount ID Scarrer requires povier and internet o coerate. Inignet snould be
orov.ded by etherne: cable plugged into the Scar ring Termnal.

Press the pov:er biitic .ocated on the side of the corsole to turn on the ID Stanring
Terminal.

WARNING: Do not press the Power button to turn off the ID Scanning Terminal.
Use the “Shutdown Computer” button from the Login screen.
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Login Screen

@ PatronScan

retep Yoo By

i

Enter your PIN assigned to you and press Login. The functions available to you will
depend on the PIN you enter. Different PiNs are available for door staff and management.

To shut down the ID Scanning Terminal, press “Shutdown Comouier” and then wait for
the system 1o shut down completely before unplugging pavrer.
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Scanning Screen

This is the main scanning screen, Most of your Operations will be based here, The next
few pages wit! detail each section,

N AT Rearein Bl

Send A err 220 D3iran
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D Main Menu - Terminal settngs and access to admin web cortat (p. 20 & 22)
D Scanning Resulrs {p. 5)

Live Statistics (p. 5)

[ Man Action Burtans (0. 0,12 15-19)

]

Chalenge Questiors Panal (p.14)
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Scanning Screen (Cont'd)

Scanning Results
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This shows the live photo you have taken and the scanned photo of the 1D or passport.
The panel on the right will display the patron’s name and date of birth, including a list of

authentication checks that determine if the patror has &ry 1ssues that may prevent him/
her from entering your venue.

The leftindicaror underneath the live photo wilt always display tne status of the patron
(e.g. accepted, deniea). and the right indicator undarneath the scanned photo will always
display what type of patron (e.g. registered VIP)you nave scanned in.

Live Statistics

Live Staustics shiow tha currert lavel
Of occapancy i your venue, the
gender balance. 2nd the ~umber of
issues handled so fzr,

it also compares aga rist periormance
from the same dsy last week and

e same day of ihe .2ek from the
previous year.

We a'so provide 2 coLni of Important
EVents (nzl occurred at the scanning
terminal on the current night.

Full stavstics can be founa in the
oashboard of the admin weo portat.

tmrsan e



Scanning Screen (Cont'd)

Challenge Questions

If you suspect that the person altempting 1o enter your venue Is under age, using a fake
ID, or using someone else’s ID, then you car: ask them these challenge questions.

Challenge questions are questions related
the iD.

@ <o saan Y0 222730400,82 T

w0 the birthdate and place of onain shown on
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Possible Alerts

- Double Scan Alert

The Double Scan alert indicates 1o the operator that the (D being scanned has a'ready
been scanned tonght at your venue. A copy of the Live Image from the last scan 1s

provided as companison against the live image of the person presenting the 1D ‘or
scanning, Tnis helps to praver: znd catch ID passing.

Expired ID Alert

Eapirie1h)

The Expred ID alertiroicates o the operztor that the 1D scanred is no longe:r.ald. It s
under the d scretion of the venue to acceps or dery the patron entry.

.t
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Possible Alerts (Cont’'d)

Ban Detected Alert

ACCen! Deny

Vieww Eisiory

When the Ban Detecied alert screen is shown, the first name, Last name, and birthdate of
the patron preseniing the iD matches that of someone on the Banned Patrons List. The
details of the current har or displayed on the scieen. You may press “View History” 1o see

how many times tivs patron has visited your venue. Press “Accept” or "Deny” 1o eriter your
decision.

Underage Alert

The Underage alertindicaies to the operator
(&t the patron is under the zccepied age

bm t to enter ihe venus. Pleass check the ID
to v2rify the birthdzte is tha samie as shown
on the screen. I2is urder the iscretion of the
\EnLe [0 2CCent or deny e 0atron ertry,

Tre zge umtcanbe sety 2 7re acminveb
poria.. {p. 30) It can be uzed for special
Grcumstances, such as events tergeted at a
specinc demoaraph c.
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Possible Alerts (Cont'd)

Operator Error

Oneron o= Hectilar fer= 1

5Can AJ&EIn

S5ave D Cancel

There are many reasons vy 3n 1D won tscan properly. Should an 1D fail to scan
properly, a list of possiole causes is presented, so the operator can try again and possibly

colve the problem.

If the ‘D s not scann ng property, and you
wish to admiz the patron, then you prass
“Save D and the sysiemwill save 3
copy of ine ID. even though it did not read
tra information. TnelD canberezdoy a
perzon .aier, and manually erterac “rhe
parson needs 0 he placed on tr2 3arqed
Fairons List.
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How to Scan an ID or Passport

Place ID face down horizontatly Place passport upside-cow

‘N and face
on scanner bed, down hiorizontally on scanner bed.

-
bude ' NAl o b oty L e L 1Y
...... Rkl o T [T P ueing

Tap on Scan Male or Scan Female on the sCanning screen to scan.

I you experience an alet ng caurg an nval'd ID message check the Troubleshooting \Ds
paoe for possible causes foaga 1),

8 2+ sean T2

TEECo i 227000 Bz g ag
t

ik

12



Troubleshooting

ID Scanning Terminal won't turn on

1. Bisconnect the pover cable for the entire unit ‘or 5 seconds and reconrect again.

2. Attempt ta turn on the ID Scann ng Terminal agan.

3. Iithe ID Scanning Terrminat stil does not SIarL Ury Connecting another device to the
electrical outlet to confrm that powvser is available.

Unable to open PatronScan Application

. Check the ethernet cable is securely connected ta the o A SO o R
ID Scanning Termunal. o TR | R

2. PRestart the PatronScan application or restart the
computer. If problem persists. please contact us.

Previous images of the patrons are not showing

Check the etherne: rable is securaly connected and that there is 3 \vork n0) Internst
connacuon. If prob.em persists, plezza r=Quest support from your techriczl staif or
CoONEaci us direcly.

Please note thzt any patrons vino are rot bared or registered vad hiave thair imzges

auiomzucaly ena permanently deleted zfte 5 certan per.oa of uma, wwhick: can range
from 24 howrs 1o 90 oz s depencing un tre legistazion in yOUr arez,

Scanner or camera not connected

. =
I. Cneck that the USB cabies zre securely attacnad at

ire back of the ID Scanning Terrinal, SRR
2. Try changirg the poris the USB rab es ara strzcred !

wozrarestaritre D Scannirg Taiminal,

& = scan T R2:2730402 IT L ARCY G2 1) ARTILOL BT e tranTss
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Manual Entry

OK

Cancel

if the mnformation from 2n 1D 1 notread by the terminal, you may enter It manually via
the *Marual Entry” button from the Scanning Screen. Fill out the gender, first name, tast
name, and birthdate fields. Tre ID numoer field is optional. Press OK when ready. This
will save the live fmage ard tne patron info for future use.

‘I
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Retake a Photo

If the patron’s (ive photo Is not clear s'mply press on the tmage in the Camera area 1o
retake the photg,

Adjust Count
send Alert

Manual Sean

Scan Male

(2

' 2+ Sean 570 322230 202 S Sure iy SR s ADTIZIGE R R 8777733733 L£aTareean oo
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Challenge Questions

Lhzlenge  Guesct

Pt s estn to saveal HISWE

SRR O

CHinese 7o Ary ol
il

DL P e

Lize oo Bare B

SLIRE Arey Ui ?

If you suspect that tha Datton atiempting to enter your venue is underage, using a fake 1D,
01 UsingG someong else's ID, then you may wish to ask them challenge questions.

The cha:lenge questions are related to the brihdate znd piace of orig non the 1. Most
people will knovs most of the @nswers to the questions, and they may kelp yOu assess the
Droper ownersrip of the 1ID 10 Queston. Press on a queston to revesl the ansv.er,

.

] @ =3t Sgpn 0 fe22 T0ew 3z 5 30z e, O AETIIO F T Lty TTagraag 22 +H AN X1
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Adjusting the Door

itis important to record when patrons exit

for management, Press the "Ad
rnany patrons have left the ven
Patrans nto your venye,

Count

AU Ere g

0K

Cancej

your verue. This provides valuable information

JLst Count” button from the Scannng Screen, Record hovy

ue and press OK. This can als

oheused o manuelty add

@ =21y Sean 270 322730 200 35 £ 36 1z T ESTIIIGE 53T I8 LOTITsLanCe
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Sending an Alert

The ID Scanning Terminals allovs the terminal Operator to send out a real-ume alert to
recipients with a SMS text message. Simply press the “Alert” button from the Scanning
Screen and choose the alert you veould like to send out.

§ =a - scan T R222030402 B2 5 305 Un 22 4 23T2E0NL TR ERUIE 97T pne-ur sesr com
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Visit History

You may view the visit b

FRany times this patron

8 =-t-Sean

R e Rl T e

istory of the p3
has been to yo

{rén you most recently scanned. it will show how
urvenue and the details o their past visirs,

EREEh L¥23, 437z0ms 2 Foal
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Banning a Patron from the Scanning Screen

i fTg Loy Hesion Baor

Sl A e 511 BhHT

BA Sen

Vil o it Oy

Once you have selecr
the details of the ba
{descriptior: of tha .

d ine patron ¥OUVish to z0d o th
N nc.udirg Duration, Ban Type. Sev

e Banred Patrong List, encer
€rty, and Ban Descripton
€ason for tne bany, ang press O,

D Pa v scan 0 S22V0fe 38,5 00 300 4 -ET22334 P T gTnig oeag BRI cam g




——————.

In éCCordance w.th
Terminals will be o
Onthe legss

privacy legis|
eleted afzer 5
tation in yoLr area),

ation, the informarion
Period of time, Lsually

collected by the |p Scennin
elween 30- 99 days (depending

By registerin
end vill not
them in your very

g patrons, t
gied. This s pa
Lershp or vip

9iven you consent 1o k
Y Useful for m

€ep their info

rmation Incefinaly
arketing purp

0ses znd/or enrolling

To register 3 Patrun press

‘Regsier Patron” fromite S
e ther an SMS numper

C&7nng Screen srqg the
<T &=l address ard click Gg,

773 %75y RITs s comy
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Terminal Settings

Terminat Settings are normally set up for you

PiOr 10 the first run of your hardwiare. There
are options to Cnange how the way the Scanni

ing Screen displays information or to hide
certain detayls.

tis recommended that you change tre terminal name 1o one With betier contex; for your
venue, as the stztys of the terminal v |{ pe shovin on the admin veb portal dashboarg,
Contact Teckrical SuDoort before zlie; INg &ny of the SEUNgs on the secong column, as
this may edversaly sffeci tha operation of the Scanning Terminal.

13
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Shutdown Procedure

f the nighg simply logout of the
the power bution on the bottom nght hand corner of the

Enter your ihn

2
5
3
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Admin Web Portal '

Navemher 19, (14 - 21200149 pns

o:

O O n
G

The Admin Web Porgal IS 10 assist you In managing y
well as generating reports, handling bans and man
(stch as VIP). This can De accessed in two Ways:

OUr Verue's scanning activities. as
aQng patrons with special statuses

1. Pressing the “Admin’ butten in the Scarning Screen of your ID Scanning Termina!.

2. Openingup your web browser on your FC/Mac or tablet and going to
http://adrnin.patronscan.com

I3 -3: -Secan 370 32253080 8

377 ke tonagan com
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Patrons Management

From the Pairons Page, you can view, sort, filter, and search the patrons that have
scanned into your venue, Click On any one patron ta view their profile,

@ £zt m=Srap 370 2222 tee sz SIF Crzay 25727 0G2 FFrz7778.5755 Eare-zran e
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Patrons Management (Cont'd) .

L atonys

PN e

Yinl ol A T Wpe s g

From here, you can view th
and view the lifetima value

@Ir visit history,
{nowmuch a pat

add them io 3 watchlist, register the patron,
ron has spent in your venue) of the patron.

Register Patron

Visit Histo

Lifetime Valye

@ D3 _rSean

II
S0 Taga, A3T27o0e PR AT Ta.5738 Farer_car o v
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Ban Management

The Bans page allows You to view, edit, and delete any of your active bans. You can also
2dd a new ban by clicking on the “Add Ban" button,

Adding a Ban

Coroplete Ban.

To add 2 new ban, press the "Add Ban" button zra youwill be taken 1o 3 2-step bannin
vizard. From here you czr search and filter ozirens by their name, age. gerdar, and the
approximate time they have scanned INto vour verije. Click on 3 PE1ron 1o see his/her
detailed info. (Cont'nuzd on next page)

@ r3'¢- Scan B0 OS222°30 Ms IE Gr e 0% Cs'gary 287229754 = - BITTFE FIE cavraescar ooor
‘.
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Ban Management (Cont'q)

Fllin the form on the lefr side ¢ the page and verify 2t nformation is correcr. The
PELIGNS you have selected to bzn ara shown on the rgh: nand sige of the page. Click on
"re "Create Ban® button to firish the banning process

ou vzl be taken back o the Bans page, where You €an 2di: or remove bans z¢ NECessary.

‘n
% Zz.rSean 270 F222°702.5,38 3,5 M7 Lagary 23722004 5 ERBTT 7725793 pacepegean wm
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Ban Management (Cont'd)

Editing a Ban

To edit a ban, simply click on the
name, and madify the form as ne

Edit” button located right beside the ban
cessary. Click on the “Update” button wh

ned patron's
enready.
Rernoving a Ban

B 20 i Sean

Chave

To remove a ban, simply click on

the "Remoave” button located right beside the banned
patron’s name. A dizlog box vyill

POP up. asking you 1o confirm the ban removal,

8 pur--scan 370 5222730 441 SE S, 20- Calzors 2327064 = ¢ 1-277778:57538 Dot argean e



Logs

The Logs page will display the usage of the system by operators and managers, as well
a5 all alerts that were sent out

Club Usage

Admin Usage

@ Zav:z-Sean 570 3222730¢ 00 32 5,40 309 Caigary ~3T22 004 FFL370173 5733 pavarcear com
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Settings

acuvity reports for y

our venue. You may add. edit or Iémove recipients of these reports
aswell as run the réports manually.

Club Info

L3

e Ton 7, Mg

You may updaie your

venue informasion vig
i your scanner’s acceptng age lmit here.

the Club Info tab. You are also able to maodify

@ Jg.~Scan 30 52222048 SE Sy '.5";'0? Cazary £57T27502 & FB77772.973a EaTrsrscan o=,



Fage
Settings (Cont'd)

30
VIP

The VIP tab allows You to add, edit, or remove VP
remove VIP SMS Contacts such a5 VIP hosts and

Alerts

types. You may also add, edit, or
VIP managers.

The Alerts tab allows you io ad
2s 1ell as customize the mess

d edit, or remove the reci

zge of each
contact vl be sent z texr messa

crezte different ViIP SMS asirioy

pients of SMS alert notifications
alert. When you create a ViP SMS contari. thar
ge when that VIP type scans st the terminat. You can
tion Uists for each VIP iype.

Users

The Users tab lers you manage scanner access for the venue staff ang bimit functionality
2ccording to the type of account you assign thern,

L%
@ Fo-scan T0 5222720 2,2 SE 502365 Calzary +3TI20G4 52 1girers $7224 Eisgracan.ii
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Diagnostic Flow Chart
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Appendix 4

Refusals Register

Signed Francis Kearney Date ...ccocrmesrrnsrerersenses
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Appendix 5

Thwaites Case

Signed « Francis Kearney DALe wocvicisreerrsnrsrrsanases



2 of 2 DOCUMENTS: All England Official Transcripts {1997-2008)

Daniel Thwaltes plc v Wirral Borough Magistrates' Court

Licensing - Licence - Application for licence - Guidance issusd by Secretary of State as to discharge of functions under
lagistation - Licensing autharity granting licence - Local objectors appealing to magistrates’ court - Magistrates’ court
Imposing restrictions - Whether restrictions necessary to promote licensing objective - Whether magistrates’ court
having proper regard to guidance - Whather decision of magistrates’ court lawful - Licensing Act 2003, 5 4

[2008] EWHC 838 {Admin)

C0O/5533/2008, (Transcript: Waordwava International Ltd {A Merrill Communicalions Company))

QUEEN'S BENCH DIVISION (ADMINISTRATIVE COURT)
BLACK J

10 MARCH, 6 MAY 2008

€ MAY 2008

This is a signed judgmant handed down by the judge, with a direction that no further record or transcript need be made
pursuant to Practice Direction 6.1 to Pt 39 of tha Civil Procedure Rules (formerly RSC Ord 59, r (1)(f). Ord 68, r 1). See
Practice Note dated 9 July 1990, [1990] 2 All ER 1024,

O MW Pickup for the Claimant

The Defendant did not appear and was not representad
D Flood for the First Interested Party

M Copeland for the Second Intarested Party

Naphens plc; Kirwans; Wirral MBC

BLACK J:

[1] Tnis is an application by Daniel Thwaitas plc ("tha Claimant") for judicial raview o
Wirral Magistrates' Court {"the Magisirates’ Court™) on 5 April 2006 and that court'
conceming the costs of the proceedings. The Claimant seeks an ardar guashing
for judicial review was granted by Pitchford Jan 2 November 2008,

f a licensing decision made by the
s dacision on 21 April 2006
both decisions. Permission to apply

THE FACTUAL BACKGROUND

{2] Tne Claimant owns the Saughali Hotel in Saughall Massie, Wirral which it operatas as licensad premises ("the
premuses”). It originally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Committee of the Metropalitan Borough of Wirral (

“the licensing authority”) for the existing licence to be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

[3] In essence. the Claimant was seeking to conduct business at the pramises for lenger hours than were permittad
under the original licence. The pelice did niot suppart the extansion of the hours to the exient that the Claimant initially
proposed. Tne Claimant agreed to restrict the hours to those that were acceptable to the pofice. Accardingly, the
licensing authenty was asked to grant a licence that would permit music and dancing to 11pm and alcohol sales until
midnight an ali nights except Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol salas until 1pm, with the dcors closing one hour after tha last alcohol sale every night.

(4] The police withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services eithar, However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Sociaty ("the First Interested Party") and other Saughall Massie residents.

{5] The Claimant told the licensing authority al the hearing that the hours of operation al the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was to allow fiexibility to
open later "on special occasions” This was a matter of which the licensing authorily took note as is recorded in the
minutes of their determination,

[6] The licence was granted In the modified terms requested logether with an additional hour for licensable activitias
and an extra 30 minutes for the hours the premises were 1o be open lo the public over Christrnas and at the major
bank holidays. Special arrangemenls were also permitted for New Year's Eve. The licensing authorily removed certain
conditions that had been imposed on the old licence (requiring all alcohol o be consumed within 20 minutes of the last
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use a call-back system, that all doors and windows must ba kept closed whan regutaled enterlainment
was provided and that prominent nolices should be placed on the premises requiring customers to laave quietly.

[7] The Saughall Massie Conservation Sociely and “others” appealed against the licensing decision to tha Magisirates’
Court on the ground that the licensing authority's decision "was nol made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003°.

{8] The appeal occupied the Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing autharity and the Claimant which both defended the licensing authority's decision, Witnesses were called
including Saughall Massie residants, Police Sergeant Yehya who dealt with the stance of the Merseyside police, and
Mr Miller, the manager of lhe premises

(9] The justices granted the appaal. Their Reasons run {o three pages of typescripl, onz page of which is entirely taken
up with setting out the new hours of operation they imposed. These permitied entertainmant until 11pm and alcohol
sales unti! 11.30pm on all nights except Friday and Saturday when entertainmeni would ba permitted untit 11.30pm
and alcohal sales until midnight. The premises couid remain open to the public until midnight an all nighls excepl
Friday and Saturday when thay could closa at 1am, Similar provisions were impased to those imposed by the licensing
authorily in relation to later opening at Christmas and major bank holidays and the provisions relating to Naw Year's
Eve and the conditions of the licence remained unaltered.

{10] The new licence had come into effect on 24 Novenber 2005 so the new arrangaments had been running for
saveral months by the time of the hearing before the Mag'strates’ Court. There had baan no formal or recorded
complaints against the premises under the old or the new regime as the justices acknowladged in their Reasons. Tha
residents who gave evidence were faarful of problems if the extended hours were allowed in the summer. The
Chairman of the Conservation Socialy. who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter. It appears from the statement filad by the Chairman of the Bench for these judicial raviaw
proceadings that evidence was also given of intarference with machinery on nearby Diamond Farm. The juslices’
Reascns maxa no reference at all to these matters. As to the statements of the "Witnessas of tha Appellant®, they say
simply that thay have read and considered them but atiached littfe or no weight to them.

{11] The justices and their legal advisor have filed a considerable amount of material in rasponse to the judicial review
proceedings, in all 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chaimman of the bench), Mary Woodhouse (anothar of the bench) and Stephen Pickstock (the
legal advisor), and what is said in the index to be a document by Mr Beere from which he prepared his statement.
There was limited argument befora me as lo the status of these documents and the weight that | should give to them. it
was not submitiad that | should decline to have any regard to them although | think it is fair to say that it was common
ground betweean the parties, rightly in my viaw, that | should concentrate principally on the Reasons, It is established by
authorities such as R v Wastminster City Council ex parte Ermakov [1996) 2 All ER 302, 55 LGR 119, [1996] 2 FCR
208 that tha court can admit avidence to slucidate or, exceptionally, correct or add to the reasons given by the decision
maker ai tha ima of the decision tut that it should be vary eautious about doing so. The function of such evidence
should genarally be elucidation: not furdamental aitsration, confirmation not contradiction. In the circumstances, | have
raad carefully what the magistrates have provided but approached its role in the judicia! raview proceedings cautious’ )



1 HE BRUAL NATURE UF 1HE CLAIM IN RELATION TO THE LICENSING DECISION

{12) The Glaimant argues that the Magistrales' Court decision is unlawful for a number of reasans. It is arguad that tha
decision was not in line with the philosoghy of the Licensing Act 2003 {("the Act”) and imposed restrictions on the
Claimanl's operation which ware not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account Irrelevant cansiderations and failed to take into aceount
praper cansiderations, and thal it was a decision to which no properly direcled Magistrates’ Court could have come on
tha evidance. In so far as the court imposed conditions as lo the time at which the premises must close, il is submitted

that this was not a mattar which can be regulated under the Act. Itis further argued thal the magistrates failed to give
adequata reasons for thelr decision.

THE LEGAL BACKGROUND

{13] The Licensing Act 2003 was intended lo provide a "more efiicient” *more respansiva” and "flexible” system of
licensing which did not interfere unnecessarily. It aimed to givs business greater freedom and flexibility to meet the

expectations of customers and to provide greater choica for consumers whilst protecting local resldents from
disturbance and anti-social behaviour.

[14] Note 12 of the explanatory noles ta the Act gives an indication of the approach to bs taken under the Act. It reads:

"12 In eanirast o te existng faw the Act daes not prescrbe tna days or tha opening hours vian a'conal may bz said by ratail for
corsJmpion on or off pramises Mor coss it spacify wien other i.censab’e activtiss ray be carried on Instead, tha Applcant for a
prermisas hicence or a cub premises cerificate wil be ab'e lo choose the days and the hours during which they wish to be
aJtnonsed 1o carry on Scensable aclivities at the premises for which a licence s sought The licence will be graniad on thosa terms
un'ess fallowng the making of representations to tha Zcensing authorily, the authority considars it nacessary to r2,act the
2oplicaron or vary those terms for the purposa of promat ng the licens ng objectives *

{15] Section 1 of the Act provides:

"$1(1) For the purposas of this Act the foilgwing are ficensab e aclivties -
{a) na 53 2 by rz:at of acoho
{9} [euos!

(=) re prav's or of ragu'ated entara nment, ang

(2)ra zrors on o' 1ats mght rafraskmant *

[16] To carry on a l.censable activity, a pramises licence grantad under Pt 3 of thz Act is generally requirad, s 2,
Appoiication for a premises licence must be made to tha relevant licensing authority, 5 17(1).

[17] By virtue of s 4, Ihe licensing authority must carry out all its functions under the Act (including its functions in

refation ‘o determining an application for a premises licance or an application for a variation of a premises licence) with
a view o promoting the “licensing objectives”, These are set out in s 4 as follows:

'S2(2) The .cans.ng ocjectivas arz -
{a: ire sraventer of zrme and disarger

{5} oLt ¢ safay
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[c) the prevention of public nuisance, and

(d} the protection of children [rom hamm.”

[18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statemenl published under s 5 and any guidance issued by the Sacralary of Stale under s 182.

[19] Section 182 obliges the Secrelary of State to issue guidance to licensing autharities on the discharge of their
functions under the Act. Guidance was issued in July 2004 ("the Guidance®). It was updatad in June 2007 butitis the
original guidance that is relevant in this case. In any evant, none of the changes made are material to the Issues | have

to determine.

{20} The Foreword says that the Guidance:

*13 intended ia ad licans ng authorilies in carying oul their funclions undar the 2003 Act and to ensure the spread of best practice
and grealer consistency of approach. This does not mean we are intant on eroding tocal disc-etion, On tha conlrary. the legistalion
15 fundamentally based on local decision-making informed by lacal knowledge and tocal peopfe. Qur intention is lo encourage and
ymprove good operating practice, promote partnershin and to drive out unjustified inconsistenties and poor praclice.”

[21] As the Guidance says In para 1.7, it does no! replace the stalutory provisions of the Act or add to its scope.
Paragraph 2.3 says!

~Among olher things, saclion 4 of the 2003 Act provdes that in carrying out its functions a licensing authorky must have regard 1o
gusdance issued by the Secratary of Siata under seclion 182 The requirement is therefore binding on all kcensing authorities la
that extent However, it Is recognised that the Guidance cannot anticipate every possible scenario or set of cycumstances that may
anse and s0 long as the Guidance has been properly and carelfully understood and considered, licensing authodtias may depart
trom it il they have reason to do so When doing so. licensing authorities will need Io give full reasans for their actions Departure
from the Gu:dance could give ise o an appeal or judcial review, and the reasons glven will then be a key consideration for the
couns when consdaring the lawfulnass and ments of any deasicn taken ™

{22} An application to the licensing authorily for a premises licence must be accompanied by an operating schedule in
the prescribad form including a statement of the matiers set outin s 17{4} which are as follows:

*(a) :ne refevart icensable actvities

(o) sna tmas dunng which i is prozosad that the ralevant Hcansable activities are 1o take place.

iz) a~y ot7er tmes during which itis propased tnat the pramus2s are 1o be open to tPe publc

j4+ ‘wmers 2 Agpl cant wishes the licence 'o Fave sffact for a limiled pericd that perod

{e) where the relevant licensable activities inciude the supply of alcohet, prascribed information in respect of the individual whom
the Applicant wishes to have specified in the premises licence as the premises supervisor,

{*) wnara tha relavani licensable actvites include the supoly of @cohgl. whether the supplies ars propasad to be lor cansumption
on the prsm:sas or off the premisas. or both

ig) the 5ieps which o 15 Sroposed Lo taka to promnale the icensing objactives,

17} sucn cther Tatters as may te prascrbed

- - - # Lot Pocme B eeatda =™ TN I ANAT S e



[23] Seclion 18 deals with the determination of an application for a premises licence. Section 35 deals in very sirilar

terms with the detarmination of an application to vary a premises licence. It will be sufficient only to set out here the
provisions of s 18.

{24] Section 18(2) provides that, subject to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

*(2) suci cord toas as ara consistant wih the operating schedu'a accompanying the apphcaton. and

(0) a1, cordt.ons vihich must undar secugn 19 20 or 21 ba incudad in the dcence *

{25] Saclion 19 deals with premises licences which authorise tha supply of alcohol. Such licences must include certain
conditions ensuring that every supply of alcohal is made or authorised by a person who holds a personal licence and

that na supply of alcohol is made when thare is no properly icensed designated pramises suparvisor. Sactions 20 and
21 are not refevant to this claim.

{26] Section 18(3) providas that where relevant representations are mads, the authority has certain specified
obligations. In so far as is relevant to this appeal "relevan! represenlations” are definad in s 18{8) as foilows:

*{8) For t-e purposes of this secton, 'relesant representasions’ maans reprasantat:ons which -

(a) are anaut ine txe y effect of the grant of the presisas licence on the promoiion of tha licens.ng objectives

(n) mea: tna raqu rements of sub-saction (7)

(z)...

{27] Sub-saction (7) providas:

(7] The reg2 rerrents of this subsacton are -

(a) trat tra raprasantatons ware mada by an wrtarastad party or responsio e autronty within tre per'od prescrioed undar saction
*Ti5ic)

{3) a: ney pare rat tean ‘alladrasn and

(2} r tre case of ~2prasantatiors rrade by ar iniarastas pary (whC s rol 2 SC a rasconsih s avtherity) that they are rc! in the
GO nor of tha ra'evant icersing authorty Fivaious or yaaatous °

{28] Where relevant reprasentations are made, the authority must hold a hearing to consider them unlass the authority,
the Applicant and each person who has made rapresentations agrees that a hearing is unnacessary, By virtue of 5
18(3)(b), the authority must also "(b) having regard o the raprasentations, take such of the steps mantioned in sub-
section (4) (if any) as it considers necessary for the promotion of the licensing objectives.”

[29] Saction 19(4) provides:

(4, Tra sta0s are -
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{a} to grart tha icence subject to -

{i) the conditions mantioned in sub-saction (2){a) modified to such axtent as the authority conslders necessary for the promation of
the licensing objectives, and

{ii) a7y cond:on which mus! undsr section 19, 20 or 21 ba included in the icence
{b} to excluda fram the scope of the licence any of the licensable activities to wiuch the app'ication relates;
(c) to refuse lo spacily 2 parson in the licence as the pramises supesvisor:

{d) to reect the application.”

{30} Conditions are modified for the purposes of sub-s (4){a){i) if any of them is allerad or omitted or any new condition
is added.

[31] During the currency of a premises licence, by virlue of s 51, an interested party {broadly speaking, 2 local resident
or business) or a responsible authority (police, fire, enviranmental health etc) may apply to the relevant licensing
authonity for a review of the licence on a ground which Is relevant lo one or more of the licensing objectives. By virtue
of 5 52, a hearing must be held to consider the application and any ralevant representalions and the authority must
take such steps from a specified list as it considers necessary for the promation of the licensing objective. The slaps
range from madifying the conditions of the licence lo suspending it or revoking it completely.

{32] The Act makes provision in Pt 5 for "permitted lemporary aclivity" which, loosely speaking, is a form of ad hoc
licensing lo cover licensable activilies which are not covered by a more general licence. The system involves proper
natiication of an event to the licensing authority and the police. Provided the applicable number of temporary event
notices has not baen exceeded and the police do not intervene, the event is automatically permitted. Temporary event
natices can only be given in respect of any particular premises 12 times in 2 calendar year and the period for which
each evant 1asts must not excaad 96 hours.

[33) Section 181 provides for appeals to bas mads against decisions of tne licensing authority o & Magistrates' Court
which is, of coursz, how the dacisions in relatian to which judicial review is sought in this case came lo be made.

THE DETAIL OF THE CLAIM

{34) The Claimant submits that in making its dectsion to allow the appeal in relation to the premises licence, the
Magistrates’ Court fzited in a number of respacts to take account of the changes that the new licensing regime has
made and failed to adopt tha approach required by the Act. It is furthar submitied that the magistrates falled proparly to
considar and take into account the Guidance.

[35] Thare is no doubt that tha Guidance is relevant in the magistrates’ dacision making. As | have sat out above, s
4(3) requires the licensing authorily lo "have regard” lo the Guidance. By extension, so must a Magistrates’ Court
dealing with an appeal from a8 decision of the licensing authority. The Guidance says:

10 & In hearing an appea against any decision made by a licensing autharity, the Magistrates’ Court concemed will have regard to
that licensing autnorty's stalement of licensing policy and this Guidance. However, the court would be 2ntited to depart from edther
tha statement of licensing policy of this Guidance if it considered it is justfied to do so because of the individual crcumstances of
any case *

136] M- Pickuo suorts that athough the Guidance is rot birding and local varation i5 2xprassly permittag. it should
rot ba dazarad fror unlass thes2 is gocd reason IS do so

- - ‘ - o - Boie ® anmtfa. =Y TASANIS AT D I



{37] Mr Flood for the First Interested Party submits that the Guidance simply serves to pravide information for the
magistrates and provided that they have had regard to it, that is sufficient. He also points out that, in some respacts (as

Is clear from the wording of the Guidance), the Guidance is a statament of Government belief rather than proved fact.
Inviting atiention to the judgment of Bealson J in J D Weatherspoon plc v Guildford Borough Council {2006) EWHC 815
{Admin), {2007] 1 All ER 400, [2006] LGR 767, he Identifies th

at different policy elements in the Guidance may pull in
difierant diractions in a particular case, flexibility and custome

r choice potentially conflicting with the need to prevent
crime and disarder, He submits that provided that the magistrates consult the Guidance, they do not need to use it as

“a decision making malrix that the deciding Court has to saquentially address in making its decision in the manner it
would if considering a section of a siatute”.

[38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statute. That is comman ground between the parties. The Guidance contains advice of varying degrees of specificity.
At ane end of the spactrum, it reinforces the general philesophy and approach of the Act. Howaver, it also provides firm
advice on paiticular Issues, an example being what could almost be described as a prohibition on local authorities
seeking to enginear staggered closing times by satting quotas for particular closing times. | accept tha! any Individuat
licensing decisian may give rise to a need to balance conflicting factors which are included in the Guidance and thalin
rasalving this conflict, a licensing authority or Magistrates' Court may justifiably give less weight to some parts of the
Guidance and more to othars. As the Guidance itself says, it may also depart from the Guidance i particular features
of ine individual case require thal. What a licensing authority or Magistrates' Court is not entitied to do is simply to
ignore the Guidance or fail to give It any weight, whether because it does not agree with the Government's policy or its
melnods of regulating licensable aclivitias o7 for any other reason. Furthermore, when a Magistrates' Court is entitled
to dapart from the Guidance and justifiably does so, it must, in my view, giva proper reasons for so doing. As para 2.3
of the Guidance says in relation to the need for ficensing authorities to give reasons:

“¥/~an [deparing “rom tha Guidance)] licens'ng authorillas wid nead ta giva fis'l reasans for thair actons Departurs from tha

Gudance cou'd g-ve fise lo an appea orjud cia! raview, and tha reasons given wiil then ba a kay considaralion for the couns whan
cors neting the lawfulness and marita of any dacis on taken ™

This is a tneme to which the Guidance returns repeatedly and is a principle which must be applicable to a Magistrates'
Court hearing an appeal as itis to a licensing authority dealing with an application in the first instance. | agres with Mr
Ftood for the First Interested Party that the magistrates did not need to work slavishly through the Guidance in

articulating their decision but they did need ta give full reasons for their decision overall and full reasans for departing
from the Guidance if they considered It praper so to do.

{38] In this case, Mr Pickup subrnits that propar attention Lo the Guidance would hava helped the magistrates to come

to a correct and reasonable decision and thal they hava failed to adnzra to it without praper reason and falled to carry
out their kcensing function in accordance with the Act.

(40] The foundation of the Claimant's argument is that the Act expacts licensable activities to be restrictad only where
that is necessary to promote the four licensing objectives set autin s 4(2). There can be no debate about that It is
clearly establishad by the Act and confirmed in the Guldance. For example, in the Act, s 18(3)(b}, dealing with the
delarmination of an application for a premises licence, pravides that where relevant representations are made the
l.censing authority must "take such of the steps mantiened in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the licence subject to conditions).
Saction 34(3)(b), dealing with the determination of an epplication to vary a premises licence, is in similar terrns. The
Guidance repeatedly refers, in a number of diffarent contexts, to the principle that regulatory sction should only be
taken where it is necessary to promote the licensing abjectives. In particular, it clearly indicates that conditfons should

not be attached to premises licences unless thay are necessary to promote the licensing objectives, see for example
para 7.5 and also para 7.17 which includes this passage:

‘. CBNS Mg au'~crues snoud therafore 2nsurz that an

y cord.tions they impasa are oy these which are nacessary for In2
aramcior of e censrg oojectivas, which means th

a: they must not go furthar than what is needad for that purggse ”

[41] The Guidance also refers a number of times to the nead for regulation to be "proportionats”, This is not a tarm

contained in the Act but if a regulatory provision is to satisfy the hurdle of being “necessary”, it must in my view be
confined ta thal which is "proportionate” and one can undarstand why he Guidance spells this out,

(42] Mr Pickup submits, and | accept, that the Act anticipates that a “light touch bureaucracy” (a phrase used in para

5.89 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless thera is evidence that axtended hours wilt adversely affect one of the licensing objectives, the hours should be
granted. A pnme sxample of this arises when an application for a premises licence is made and thers ara no ralavant

~tta lwarn eLsrex s corfukfeca’rasuits/snarse snhexitl irka du"utiiib/Lmid:hspatd'=car._DtspiayCar'RanderarsersKayr-za_,Tzazz‘! 349027&fo
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representations made about it. In those circumstances, s 18(2) obliges the licensing authority ta grant the licence and it
can only impose conditions which are consistent with the operaling schadule submittad by the Applicant. Mr Pickup
says that such a light touch is made possible, as the Guidance ftself says, by providing a review mechanism under the
Act by which lo deal with concerns relating to the ficensing objectives which arise following the grant of a licence in
respect of individual premises. He invites attention also lo the existenca of other provisions oulside the ambit of the Act
which provide remadles for noise, for example the issue of a noise abatement notice or the closure of nolsy premises
undar tha Anti-Social Behaviour Act 2003. Tha Guidance makas clear that the existance of other lagislative provisions
is relevant and may, in some cases, obviale the need for any further conditions to be imposed on a licence. Paragraph
7.18 from the section of the Guidance dealing with attaching conditions to licences Is an Hlustration of this approach:

=7.18 It1s peractly passib'a that in cerlain cases, hecause the lest is one of nacessity, where there are other legislative provisions
which are ralevant and must be cbserved by the Applicant, no additional conditions st ali are needed lo promota the licensing
objectives® '

[43] The Guidance includes a section dealing with hours of trading which the Claimant submits further exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premises licance or club premises cerlificate in respect of hours of trading or supply.”

{44] it continues’

‘6 5 The Governmant strongly believes thal ixed and artificially early closing imes promats, in the case of the sala or supply of

a1 cohol for consumplion on Ina premises, rapid binge drinking close to closing limes, and are & key cause of disorder and

d sturbance when large numbers of customers are raquired to leave premises simultaneously. This creales excessive pressuras at
places where fast food is sold or pubfic or private iransport is provided This in \urn produces friction and gives Ase lo diserder and
paaks of no se and othar nwisance behaviour, It is therefore Important thal licensing authorilies racognise thesa problams when
addressing 1ssues such as the hours at which premises should be used to carry on the provision af licensabla aclivities la the

public.

§ 6 The am through the promation of the icensing objectives shou'd be to reduce the potentiat for concantrations and achieve a
stower d.spersal of peop s iram licensed premises lhrough longer opening tmes. Asbitrary rastricuons that would undermine the
principla of Nexbilty should therefore be avoided Y/e will montlor the impact of the 2003 Act on crime and disorder and the ofher
licensing objectives {f necessary in the light of these findings, we will introduce further fegslation with the consent of Parliament lo
strengthen or alter any pravisions "

[45) Tne Claimant submits that in imposing shorter hours than it requested for the supply of alcohol and for
enterdainmant, the magistrates went beyond that which was nacessary for thasa premises and falled {o take inlo
account that, as the Guidance explains, Jonger opening times would in fact reduce the potential for problems arising
from lcensed pramises wheraas curailing operations could run counter to the licensing objectives.

{48) The magistrates’ Reasons record their acceptance that there had been no reporied complaint in regard to public
nuisance and that the extended hours had operated wilhout any incidents. The magistrates also record in the

Reasons, as | have already sald, that they had attached fittle or no weight lo the statements from witnesses of the
Appellant. Nothing is said about difficulties mentioned in evidence by the witnesses. As [t was clearly incumbant on the
magisirates at I2ast to advert in broad terms to those maiters that thay took inta account, it is fair to conclude in the
circumstances that they proceadad upon the basis that there was ro reliable evidence of aclual problems linked to the
premises eithar under the old licance or under tha new revisad licence. This was in line with the oral evidence of Police
Sesgeant Yenya (as recorded in the rather lruncated notzs of tha legal advisor):

*1 raportad rcdent for the site. No other incidents or comgiaints have been recasved Thara ars none in my fie. Thera are no
nextents wa can diractiy iink to the Saughal Hote: since p-avously open. Thers hava been inciderts ocally but not linked to thesa

premises

{47] To judge by the Reasons thersfors, what led the magistrates to Impose restrictad hours of operation was their
foracast as to what would occur in the future in association with the premises, notwithstanding the absence of raliable
avidence of past problems. The First Interested Party observes that the manager of the pramises had given svidence
\hat he intended in the summer to *make hay while the sun shines” and submits, correctly in my view, that the
magistratas were entitled to take this apparent change of emphasis into account. Howaver, Mr Flood further submits
that tre avidsnce of what had bappened in the winter months was therafore of "ittie evidential valua® in detarmining
what was likaiy to happan in the futurs and | canrot wholly agre2 with him about this. Undoubtadiy the fact that the
Clairant intardad in futura o make mora use of the axtanded hours rzduced the value of the pramises’ past racord as
a predctor of the futurs butic could nat, in my view, ca completaiy discardad by the magistratas. They still had to taxa
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into account thal there had baen extended hours for some months without apparant problems.

[48] It is plain that the magistrates’ particular concern was "migration® rather than problems gensrated by those coming
directly to the premises far their evening out. Under the heading "The Four Licensing Objectives”, they say that they
accept that there have bean no formal or recorded camplaints against the premises "but fee) that because of the
concept of migration that public nuisance and crime and disorder would be an inevitable consequence of leaving the
hours as granted by the Local Authority”, Under the heading "Migration/Zoning® they begin:

“The Saughat' Hote! due to its location and the fact that a number of ficense premisas in tha surround.ng area hava reduced hours

to tnat of the Saughall Hote! wa beflizva that as a consequence of this wou'd be that customers would migrate from \hesa premises
to tne Sa.ghal! Hota), {sic]

and end

'Wa apprecaie that the extandad Fours hava been in operaten for several months without any incidents but have taken into
cors darator tn 5 was durpg tha YWintar months and ingvitay'e numbars wi lirereasa in tha Summer €ausing nuisarceler minatiyy

[49] They reiterate their cancern under the heading "Nuisance {Existing/Anticipated)” saying that they “fea! that public
nuisance will be inevitable",

[50] The Claimant complains that the magistrates’ treatment of the issue of "migration” was fundamentally flawed on a
number of grounds.

{51] Firstly, it submits thal there was no evidance on which the magistrates could find that customers would come lo
the premises when other premises in the vicinity closed or cause trouble and thair concerns were no more than
inappropriate speculation. The Claimant’s posilion was that there was no evidence of migration o their premises.
Tnere were no recarded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spancer who lives opposite the premisas and is the Sacrelary of lhe Saughall Massie Conservation Society gave
evidence of her fear that customers would migrate but said that she did not think there had been any migration.

[52] Apart from their own local knowledgs, the only material on which the magistrates could possibly have formad their
views about migrakion was what Police Sergeant Yehya said in evidence. According to the legal advisor's notes, whilst
be.ng cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed premises operating in the
vicinity {(which | have seen marked on a local map and which were within walking distance of the premises} and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

“W= hava staggered c.osing, This cou'd cause prob'ems kt has tha potanta’ to cause difficuities in tne area. | have a list of
cans.darat ons but none wou d rank as high as crime, not even noise, No comptaints have been made ta me even regarding noisa.
Ore corcem was dispersal. We gave people one hour to disperse and therafore reduced from 2.00am to 1.00am 1.00am closing
at 2. 2B0 peop'e laaving pramises. Other premises subject o high levels of crims migration not an Issue " [my italics]

[53] | aporeciate that tnis evidence acknowledged that staggered closing could cause problems but, had migration
peen a significant issue as opposed to a mare possibility, one can, | think. assume that the police would have made
raprasantations an that scora, particutarly given that they had plainly considerad the impact of trading hours specifically
and had initially objected to the aven longer hours originally proposed by the Claimant. It is noteworthy that even when
they wara in opposition to the plans, it was never on the basis of migration of disruptive characters from other licensed
premises and always simply on the basis of late noise from ordinary customers of the premises dispersing. The
absence of police objections before either the licensing autharity or the Magistrates' Court seems to have surprised the
magistrates who said 50 in their Reasons, commenting "We were surprised that the Police originally objacted {o the
application but withdrew that objection aftar a slight variation of the terms.” In so saying, thay convey, in my view, not
enly their surprise about the Police approach but also their disagreement with it.

[54] It was not open {o the magistrates, in my view, to slevate what Sargeant Yenya said in the witness box to
svidence that a problem with migration could reasonably be expected, nor do they say anything in their reasens which
suggests that they did rely on his evidence in this way. The only concems about migration werz therefors the
magistraies’ own with perhaps some fears expressad by local rasidents though not on the basis of firm historical
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examples of migration Lo the pramises.

{55] It is clear from the Guldance that drawing on local knowledge, at least the Jocal knowledge of local licensing
authorities, is an important feature of the Act's approach. There can be iittle doubt that local magistrates are also

entitled 1o take into account thelr own knowledge but, in my judgmant, they must measure their own views against the
avidence presented to them. In some cases. the evidence will require them to gdiust thalr own impression. 1his iIs
paticulary [kely to §e so whare itis %Iven by a responsible authority such as the polica. Thev must also scrutinise
their gwn anxieties abouf matters such as noise and othertypes oi pudlic nuisance particularly carefully if the
responsible_authorities raise no cbjections on these arounds, These magislrates did recognise the absence o police
objections which caused them surprise and they chose to differ from the police in refiance on their own views. The
Claimant submits that in so doing they departed into the realms of impermissible spaculation not only in concluding
that there would be migration but also In concluding that in this case it would generate nuisance and disorder, The First
interested Party is correct in submitting that the Guidance accepts a link between migration and a potential breach of

the licensing objectives but it is also clear from the Guidance that each case must be decidad on its individual lacts so
the magistrates could not simply assume that if people came from other premises, thera would be trouble.

(56) The Claiman! complains that the magistrates’ reatment of the migration Issue also flies in the face of the
Guidance because firstly it was an improper attempt to implement zoning and secondly it ignored the general principle
ol lenger opening hours.

[57] Zoning is the selting of fixad trading hours within a designated area so that all the pubs in a givan area have
similar trading hours. The problem crealed by it, as demonstrated by experience in Scolland, Is that people move
across zoning boundarias in search of pubs opening later and thal causes disorder and disturbance. The Guidance
says, at para 6.8

“Tha ligensing autharity shou'd cansider restricng the hours of irading only where this is hecossary because of the patental
wmpact on the promolion of the icensing objectives from fized and artiliciaky-early closing limes ®

It stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

(58] | am not convinced thai the magistrates' limiting of the Claimant’s operational hours can properly be dascribed as
implementing zoning which, in my view, is a tarm that is more appropriate to describzs a general policy imposad by a
licensing authority for a defined area than an individual decision of this lype, albeit made with reference to the opaning
hours of other premises in the vicinity and having the effect of impesing the same hours as those premises.

[59] What has mors weight, however, is the Claimant's submission that the magistrates failad (o giva proper weight to
the general principle of fater opening hours and to the intention that the approach to licensing under the Act would be
to grant the hours sought for the premises unless it was necessary lo modify them in pursuit of the licensing objectives.
The Reasons include a heading "Flexibility” under which the magisirates say simply “We have considered the concept
of Flexibility.” In 5o saying, they may ba referring to the sorl of flexibility to which reference is made, for example, in
para 6.6 of the Guidance (see abova) but their shorthand does not enable ane to know to what conclusions their
consideration of the concept led them in this case nor whather they had reliably in mind that the starting point should
e tha! hmitations should not be imposead upon the licarce sought unless necessary lo promote the ficensing objectivas
rather thana that tha licensing authority or the court should form iis cwn viaw of what was nzcessary for the premisas
and only grant that,

[60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates put it, "the application for extended hours was to allow Aexibility to open later on certaln occasions”. As
the First Inlerestad Party would submit, the magistrates may have inferred from Mr Milier's comment about making hay
that the premises would often be open late rather than this happening only infrequently in accordance with the picture
presantad to the licensing authority. If this was their inference, however, it is odd that they considered that the Claimant
could deal with the position by applying for a tamporary certificate because this would have allowed the premises to
open later on oniy a limited number of occasions. They make na express finding in thair Reasons as to the fraquency
on which they considared the Claimant intended to keep the premises open iate. This was material not oniy to the
dagree of disturbance that might be causad generally by late opening but also specifically to the issue of whathar ther
would be migration. It would seem uniikely that customers from nearby pubs would bother to walk or even drive lo the
Saughall Hotsl in search of another drink at the end of their evenings unless the Saughall Hotal was open late
suFcienty frequently to lead tham tc a reasonabie expactation thal thair journey would ha wortivwhile
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to adopt the lighter approach that tha Act diclated and to allow flexibility to thasa operating ficensed premises unless

the licensing objectives requirad otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day to day fluctuations in business, only available a limitad number of times,
and not in line with the philasophy of the Act.

[62] There is no consideration in the magistrates' decision of whather the imposition of conditions 1o control naise or
other nuisanca {which were gaing to be imposed) would be sufficient to promote the licensing objectives without
reducing the oparating hours of the premises. Given that the Act diclates that only such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was requirad.

MY OVERALL CONCLUSIONS

[63] It would be wrong, in my judgment, to say thal the magistrates failed to take account of the licensing objectives. At
the outset of their Reasons, they correctly identify those which ara relavant, Similarly, as the First Interested Party
submits, whilst they did not articulate that the curtailment of the hours sought was "necessary” to promota those
abjectives, it is Implied in their decision that thay did take this view and it can also be inferred from their commant that
because of the concept of migration, public nuisance and crime and disorder would be "an inavitable consequence” of
leaving the hours as grant=d by the Local Authority. However, in my view their approach to what was "necessary" was
coloured by a failure to take proper account of the changed approach to iicensing introduced by the Act, Had they had
propar regard lo the Acl and the Guidance, they would have approached the matter with a greater reluctance to
impose ragulation and would have |ooked for real evidence that it was raquired In the circumstances of the case. Thair
conclusion thal it was so required on the basis of a risk of migration from other premises in the vicinily was not one to
which a properly directad bench could have come. The fact that the police did not oppose the hours sought on this
basis should have vieighed very heavily with them whereas, in fact, they appear to have dismissed the police view
because il did not agree with their own. They should also have considered specifically the question of precisely how
frequently the premises would be likely to ba open late and made findings about it. They would then have been able to
compare this to the winler opening pattern in relation to which they accepted there had been no compiaints and draw
praper canclusions as to the extent to which the summer months would be likely lo differ from the winter plcture.
Having formed a clear view of how frequently late opening could be anticipatad, they would also have been able to
draw maore reliable conclusions aboul the willingness of customers from further afield to migrate to Saughall Massie.
They proceesded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do so to
promole the hcensing objectives. In ali the circumstances, their decision was unlawful and it must be guashed.

{64] | have said little so far about what appears in the magistrates’ response for the judicial review proceedings. The
various documents comprising the response did nothing to allay my concerns about the magisirates' decision. Indeed
quite a lot of what was said reinforced my visw that the magistrates had largely ignored the evidence and imposed
their own views. They rafer in their response to incidents about which the residents had given evidence and to the
residents not having complained formally for various raasons, for example because it was Christmas or because thera
was thought to be no paint. If the magistrates considered these matters to be refevant, It was incumbent on them to
say so clearly in their reasons whereas they there recorded their acceptance that there had been no formal or recorded
complaints, that the extended hours had been in operation for several months without incidents and that thay had
attached little or no weight to the statements of the witnesses of the Appellant. They also refer extensively in their
respanse ta thair thoughts on migration, including that people may come from further afield than the pubs in the viginity
in cars. Particularly concerning is that they refer repeatedly to a perceived issue aver police resources which is not
something that, as far as | can see, had been raised by Sergeant Yehya or explorad with him in evidence, Mr Beere
says |n nis slatement for example, *. . . there is also the question of Palice resources and their ability to effectively
potice this area espacially at waekands with alr2ady stratched rasources being deployad in Hoylake."

[65] Referance is made in the responsa documents ta the court feeling that tha Brawary's proposad opening hours
contradicted the acceptable activities of a family pub and that the Saughall Hotal is "2 village pub and not a night spot
in the centre of town”, For tha court to taka matters such as this into account saems to me to be an interferance with
the commercial freedom of the pramises of a type that was not permissible under the Act uniess it was necessary to
promota the licensing objectives. | appreciate that the magistrates’ response seems to suggest that they feared that a
differant type of customer was being courted or would Invit themseives ance it got too Tate for families but this does
not seem to have been founded on anything that was given in evidence so was raally not much more than speculation

(66] M- Beere's statemant ends with a refarence to the Brawery wanting to maka hay while the sun shines, of which ha
says, "l believe that this staternent was indicative of the Brewery's attitude to local residents and to the general

management of the pramises.” Given that problems with or in the vicinity of the premises had been almost non-existent
and that the magistrates had not seen fit to make raference in their Reasons to any difficulties caused by the Hotal, itis
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hard to sea how this belizf couid be justified but it doas parhaps examplify tha approach of the magistratas.

[67] | have considered quite separately the argument as to whather the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. it was suggested
during argument that there was no power ta regulate the time by which people must leave the premises, | cannot agree
with this. Clearly keeping premises opan (as opposed to providing entedainmant or supplying alcohal there) is nota
licensable activity as such, However, the operating schedule which must be supplied with an application for a premises
licence must include a statement of the matters set out in s 17(4) and these include not only the times when itis
proposed that the licensable activities are to take place but also "any other times during which it is proposed thal the
premises are (o be open to the public”. On a new grant of a premises licence, where there are no representations the
licensing authority has to grant the application subject only to such conditions as are consistent with the operating
schedule. | see no reason why, if it is necessary to promota the licensing objectives, these conditions should not
include a provision requiring the premises to be shut by the time that is specified in the operating schedule. If
representations are made and the licensing authority ultimately grants the application, it can depart from the lerms set
out in tha eperating schedule when imposing condilions in so far as this is nacessary for the promotion of the licensing
objectives. It must follow that it can imposa an earlier time for the premisas to be locked up than the Applicant wished
and specified in its operating schedule. It is important to kesp in mind in this regard that the rola of tha licensing
authority and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant o ensure
the promotion of the licensing objectives. A requirement that the premises close al a parlicular time seems to me 1o be
a candilion just like any other, such as keaping doors and windows closed to prevent noisa, | see no reason why a
condition of closing up the premises at a particular time should not therefore ba Imposed where controlling the hours of
\he icensable activities on the premises (and such other conditions as may be imposed) is not sufficient lo promole the
licensing objectives.

THE COSTS ARGUMENT

{6B] In the light of my conclusion that lhe magistrates' decision is unlawful and therefore must be quashed, it is not
appropriate for me to consider the arguments in relation to their costs order further. The Appellants had given an
undertaking to the Licensing Authority that they would not seek cosls against the Licensing Authority and they sought
tha entirety of their costs of the appeal from the Claimant. The magistrates granted that order and the Claimant
submils that that was not an order that was open to them. Whatever the merils of that argument, the maglstrates’ order
in relation o costs cannot now stand, The basic foundation far the ordar for cosls was that the appeal had succeeded
and (he Claimant had lost. That position has now been overturned and the costs order must go along with the
magistrates' main decision. The magistrates wou'd have had no reason to grant costs against the Claimant if the
appeal had been dismissed.

Appeal dismissed.
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BLACK J:

(1] Tnis is an application by Daniel Thwaites pic ("the Claimant”) for judicial raview of a licensing dacision mada by the
Wirral Magistrates’ Court ("the Magistrates' Court") on 5 April 2006 and that court's decision on 21 April 2006

concerning the cosis of the proceedings. The Claimant seeks an order quashing both decisions. Permission to apply
for judicial review was granted by Pitchford Jon 2 November 20086,

THE FACTUAL BACKGROUND

(2] The Claimant awns the Saughall Hotel in Saughall Massie, Wirral
pramises”). Il originally held a licence under the Licensing Act 1964. In June 2005, it commenced an application to the
Licensing Sub-Commitiee of the Metropolitan Borough of Wirral ("the licensing authority™) for the existing ficence to be
converted to a premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

which it operates as licensed premises ("the

{3] In @ssance. the Claimant was seeking to conduct business at the premises for longer hours than were parmitted
under thz original licence, The police did nat support the extension of the hours to the extent that the Claimant initially
proposad. Tne Claimant agreed 1o restrict the hours to those that were acceptable 1o the police. Accordingly, the
licensing autharity was asked to grant a licence that would permit music and dancing to 11pm and alcoho! sales until

midnight on all nights axcept Friday and Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol sales untii 1pm, with the doors closing ona hour aiter tha last alcohsl sale every night.

[4] The police withdrew thair representalions agalnst the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmantal
Health Services either. However, there was opposition to the proposals at the hearing from the Saughall Massie
Conservation Socialy ("tha First Intarested Party™) and othar Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operalion and thal the application for extended hours was to allow flexibifity lo
open later “on special occasions* This was a matter of which the licensing authority look note as is recorded in the
minutes of thelr determination.

[6] The licence was granted in the modified lerms requested together with an additional hour for licensable activities
and an extra 30 minutes for the hours the premises were to be open lo the public over Christmas and al the major
bank holidays. Special arrangements were also permitted for New Year's Eve. The licensing authority removed certain
conditions thal had been imposed on the old ficence (requiring alt alcohol to be consumed within 20 minutes of Ihe last
alcoho! sale and banning children under 14 from the bar) and imposed other conditions which were cbviously aimed at
controling no'se, namely that the area outside must be cleared by 11pm, that he premises must promote the use of
\axi firms which use a call-back system, that all doors and windows must be kept closed when regulated enterlainment
was pravided and thal prominent notices should be placed on the premises requiring customers to leave quietiy.

[7} The Saughall Massie Conservation Soclety and "others" appealed against the licensing dacision to the Magistrates'
Court on the ground that the licensing authority's decision "was not made with a view to promotion of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Act 2003".

[B] The appea! occupied the Magistrales’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
hicensing authority and the Claimant which bath defended the hcensing authority's decision. Witnesses wera called
including Saughall Massie residents, Police Sergeant Yehya who deait wilh the stance of the Merseyside police, and
Mr Miller, the manager of the premises.

{9] The justices granted the appeal. Thair Reasons run to three pages of lypescript, ons page of which is entirely taken
up with setting out the new hours of oparation lhey imposed. These permitied entertainmant until 11pm and alcohol
sales until 11.30pm on all nights except Friday and Saturday when enlertainment would be permitted until 11.30pm
and alcohal salas unlil midnight. The premises could remain open to the public until midnight on all nights except
Frday and Saturday when thay could closz at 1am. Similar provisions were imposed to those imposed by the licensing
autnonly in relation ta later opening at Christmas and major bank holidays and the provisions relating to New Year's
Eve and the conditrons of the licence remained unalterad.

[10] The new licenca had come into effect on 24 November 2005 so the new arrangements had been running for
several months by tha time of the hearing before the Magistrates' Court. There had been no formal or recorded
complaints against the premises under the old or the naw regime as the juslices acknowledgad in their Reasons. Tha
residents who gave evidence were faarful of problems if the extended hours were allowed in the summer. The
Chairman of the Conservation Soclely, who gave oral evidence, spoke of people urinating in the gardens and a
problem with litter. It appears from tha statamant filed by the Chairman of the Bench for thase judicial revizw
proceedings that evidence was also given of intarfarence with machinary on nearby Diamond Farm, Tha justices’
Raasons make no refsrance at all to these malters. As to the statemants of the "Wiinesses of the Appeliant”, thay say
simply that they hava read and considered them but attached little or no weight to them.

[11] The justices and their legal advisor have filed a considerable amount of material in response to the judicial raviaw
prcceadings, in ali 31 closely typed pages. These comprise their Response to the Claim, statements from Alistair
Beere (who was the chairman of the bench), Mary Woadhouse (another of the bench) and Stephen Pickstack (the
lagal advisor), and what is said in the index to be a document by Mr Beare from which he prepared his statement.
There was limited argument before ma as (o the status of these documents and the weight that | should give to them. It
was not submittad that | should decline to have any regard to them although | think it is fair to say that it was common
ground betwean the parties, rightly In my view, that | should concentrate principally on tha Reasons. Itis established by
authorities such as R v Westminstar City Council ex parta Ermakov [1996] 2 All ER 302, 85 LGR 118, [1896] 2 FCR
208 that the court can admit avidence to elucidate or, exceptionally, correct or add to the reasons given by the decision
ma<er at the ama of tha decisior but that it should te vary cautious about doing so The function of such avidence
srould genarally be elucidation not fundamental alteration, confirmation not contradiction. In the circumstances, | have

read carsiully what tha magistraias nave provided but approached its role in tha judicial raview proceedings cautiour”™
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THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

{12] The Claimant argues that the Magistrates’ Court decision is unlawful for 8 number of reasons. It is arguad that the
decision was nol in lina with the philosophy of the Licensing Act 2003 ("the Act”) and imposad restriclions on the
Claimant's operation which were not necessary to promote the licensing objectives set out in that Act, that it was based
on speculation rather than evidence, that it took into account irrelavant considerations and failed to take inte account
proper considerations, and that it was a decision to which no properly directed Magistrates' Gourt could have come on
the evidence. In so far as the court imposed conditions as to the ima at which the premisas must close, it is submitted

that this was naot a matter which can be regulated under the Act. It is further argued that the magistrates failed to give
adequata reasons for their decision.

THE LEGAL BACKGROUND

{13] The Licensing Act 2003 was intended to provida a "more efficient” "more rasponsive” and "flexible” system of
l:censing which did nat interfare unnecessarily. It aimad to give business greater freedom and flexibility to meeat the

expectations of customers and to provide greater choice for consumers whilst protecting local residants from
disturbanca and anti-social behaviour,

{14] Note 12 of the sxplanatory notes to the Act givas an indication of the approach o be taksn under the Act. It reads:

"12 In canras: 13 e exsting law tne Act doss not prescrbe tha days or the opening hours whan a'coho. may ba soid by ratail for
carsJmpion on or off pramises Nor doas ik spacify whan ather ) censab'e acLviies may be carmied on. Inst2ad, tha Aoo'icant for a
premises -cence or a club premises cenificai? witl be able to choose the days and the hours during which thay wish to ba
autlnoriszd to carry on icensap’a activitiag at the premisas lor which a ficence is sought. The cence will be grantad on those terms
uness, fofow'ng 2 making of representations to tha licensing autharity tna authority cons:ders it necessary to re;ect the
goplcahon or vary those tarms for tne purpose of promot ng the licens'ng objectives *

{15] Sectlion 1 of the Act provides:

"$1({1) For t"e ournoses of this Act the {alow'ng are 'izensab'e achv tizs -
{3) 3 sae Dy rata of 2'cohg

(:') {euos!

{=1the orawsior cf regu’ateq entana rrent. and

{3)ir2 97375 an cfata ment rafrasnman: *

{16] To carry on 2 lcansablz activity, 2 premises licence granted undar Pt 3 of the Act is genzrally required, 5 2.
Appication for a premisas licence must be made to the ralevant licensing authority, s 17(1).

[17] By virtue of s 4, the licensing authority must carry out all its functions under the Act {(including its functions in
relation to datermining an application for a premises licence or an application for a variaticn of a premises ficence) with
a view to promoling the *licensing objectives”. These are set outin s 4 as follows:

‘S4{2} Tna icens.rg okjactivas ara -
{81 e yrevenzar of orme anc disorder
{21 suicke safayy

nio aww ec3rexs soriucteca irasuits/snarad ennect, rks coutilitgl rkDispatch=car:_DisoiayCarRencerarfarskay=23_T252213490273k 5
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{c) the pravention of pubfic nuisance; and

{d) the protection of chi'dren from harm.”

(18] In carrying out its licensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under s 5 and any guldance {ssued by the Secretary of State under s 182.

[19] S=ction 182 obliges the Secrelary of State to issue guidance to licensing authorities on the discharge of thair

functions undzr the Act. Guidance was issued in July 2004 (“the Guidance”}. It was updated in June 2007 but it is the
original guidance that is relevant in this case. In any event, none of the changes made are material lo the issues | have

lo delerminez.

[20] The Foreword says that the Guidance.

"5 intanded 10 a:.d ficens:ng autharities in carmying out their functions under tha 2003 Act and to ensure the spread of bast practice
and greatar consistancy of approach. This does nol mean we are Intent on eroding tocal discretion On the contrary, the laglsiatbon
s lundamentally based on local decision-making Informed by lacal knawladge and lacal peaple. Our Intanyion is to ancourage and
improve good operating praciice promote partnership and to drive oul unjustified incaonsistencies and poor praclice.”

[21] As the Guidance says in para 1.7, it does not replace the statutery pravisions of the Acl or add io its scope,
Paragraph 2.3 says:

*Among other things, section 4 of the 2003 Act prowdes that in carrying out its functions a kicensing authonty must have regard lo
guidance issued by the Secretary of Stala under section 182 The requirament is therefore binding on a'l tlicensing authorities to
tha! extent. However. it is racognised Ibat the Guidance cannot antwipate every possible scenarlo or set of circumslances thal may
anse and so fong as the Guidance has been properly and carefully understood and considered, icensing authonbies may dapan
kom it if they have reason to do so When doing so, ficensing authorities wi4 need io give luf reasons for thewr actons Daparture
tiam tha Gurdance could give dse lo an appeal ar judioial reviews, and the reasons given will then be a key consderation for tha
couns when considaring the laafulness and merits of any decision takan ”

[22) An applicatian to the licensing authority for a premises licence must be accompanied by an operating schedule in

the prescribad form ircluding a statemant of the matiers set outin s 17(¢) which are as folfows.

‘|1a) ‘na re‘evant hicensable activities,
(a1 tr2 trmas during which it is propesad that the ralevant ticensable actvitias are o lake place.
\C' 37y oimer Wmas during whicn it)s praposad that the prarisas are lo be open to the punlc

{2 ~~aro tie Apo' cant wishas the licenca to Fave efact for a limited period tha! period

{3) wnere Ine relavant licensable activities incude the supply of alcohol, prascribed information in resozet of the individua! whom
the Apptcant wishes lo have specified in the pramises licence as the pramises supervisor,

(N wnera the relevant icersable activites inciude the supoly of alcohoi, whathar the supglies are proposed Lo b2 for consumption
on the prem:ses of off the pramises. or bath.

fgt the stoos whieh it 15 orapased Lo taka to aromata the icansing objectives

i~ suer sher matters as may be crescerbed !



[23] Section 18 deals with the daterminalion of an application for a premises licence. Section 35 deals in very similar

terms with the determination of an application to vary a premises licence. It will be sufficiant only to set out here the
provisions of 5 18,

[24] Seclion 18(2) provides that, subjact to sub-s (3), the authority must grant the licence in accordance with the
application subject only to:

“{a) suck card vors as ara consislant with tha oparating schedu e accempanying the applicaton and

(o) any cord rons which musi under saction 19 20 or 21 b2 ircudad in tre kcance ”

[25] Section 19 deals with premisas licences which authoris2 the supply of alcohel. Such licences must include certain
conditions ensuring tnat every supply of alcohol is mads or authorisad by a parson who holds a persanal licance and

that no supply of alcohol is made when thare is na properly licensed dasignated premises supervisor. S2ctions 20 and
21 are not relevant to this claim.

[28] Section 18(3) providas that whera relevant represantations are made, the authority has certain speciiied
obligations. 1n so far as is relevant to this appeal "relevant representations” are definad in s 1B(6) as follows:

*(8) Fo* e pursoses of this sacton, 're'esant representalons' maans raprasantations which -

{2) arg 3994t 2 Lxeiy effect of the grant of tne premrises Ecence on tha oromotion of the licens' ng objectivas.
{b)} mae: tra regu rements of sub-saction (7)

l=r.

{27] Sub-section (7) provides:
\7) Tha racuiverrants of this subsact.on are -

{(a} ma tna raprasaniasons werz mada b

¥ BN IFlarest=c pany or raspons b 2 auttority within tha perod prascriged undar saction
*T{S¥c)

{3) irat trey nava nat baen atndrawn and

{2) r ire Zasa of raprasaniatiors made By ar intarzsiec party (sho s

Tot 3so arasccnsd @ aLwrerty) that thay are ret in tha
99 gr 3°1r2 ~alavant icersng authority. frivoious or vaxatious *

{28) Where relevant rapresentations are made, the authority must hold a hearing to considar them unless the authority.
the Applicant and each person who has made rapresentations agrees that a hearing is unnecessary. By virtue of 5

18(3)(b) the authority must also "(b) having regard to the representations, take such of the staps menticnad in sub-
section (4) (if any) as it considers necessary for the promotion of the licensing objectives.”

{29] Szchion 168{4) provides:

4. T-asmosare -

ria avas @508z § 20riakega irasults/snared srhextl nk3 doubityLickDispaich=car_DsplayCarRancersr&arsKay=23_T262213490273f 17
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(2} lo grant the licence subject 1o +

(1) the conditons mentioned In sub-section (2)(a) modified to such extent as the authority considars necessary for the promotion of
the licens ng objectives, and

{ 1) any cond L.on which must undar saclion 19, 20 or 21 be included in tha licence,
{b) to exclude from the scope of the licence any cf the licensable aclivities to which the application relates;
{e) 1o refusa to specify a person in tha licence as tha premises supenisor,

(d} to reject the appiicahon ®

(30} Conditions are modified for tha purposes of sub-s (4){a)(1) if any of them is altared or omitted or any new condilion
is added.

[31] During the currency of a premisses licence, by virtue of s 51, an interested parly (broadly speaking, a local resident
or business) or a responsible authority {police, fire, environmental health etc) may apply to the relevant licensing
authority for a review of the licence on a ground which is relevant to one or more of the licensing objectives. By virtue
of s 52, a heanng must be held to consider the application and any relevant representations and the authority must
take such steps from a specified list as it considers necessary for the promotion of the licensing objective. The steps
range from modifying the conditions of the icence to suspending it or revoking it completely.

[32] The Act makes provision in Pt 5 for “permitted temparary aclivity” which, loosely speaking, is a form of ad hoc
licensing to cover licensable aclivities which are nol covered by a more general licence. The system Involves proper
nalification of an event to the licensing authority and the police. Provided the applicable number of temporary evant
notices has not been exceeded and the police do not intarvene, the event is automatically permitted. Temporary evant
nolices can only be given in respact of any particular premises 12 times in a calendar year and the period for which
each evant lasts must not excead 58 hours.

[33] Section 181 provides for appaals to ba made against dacisions of the licensing autharity to a Magistrates' Court
which 1s. of coursa, how tha dacisions in refation to which judicia! review is soughtin this case came lo be made.

THE DETAIL OF THE CLAIM

[34] The Claimant submits that in making its decision to allow the appeal in refalion to the premises licence, the
Magis'rates’ Court failed in a number of respects to laks account of the changes that tha new licensing regime has
made and failed to adopt tha aporoach reguirad by tha Act. Itis further submitted that the magistratas failed prooerly to
considar and takz inlo account the Guidance.

[35] There is no doubt that tha Guidanca is ralevant in the magistratas’ decision making. As | have sat out abovs, s
4(3) requires the licensing authorily to "have regard" to the Guidance. By exiension, so must a Magistrates’ Court
daaling with an appeal from a decision of the licansing authority. The Guidance says:

110 3 In haaring an appea’ agalnst any decision made by a ficensing authority, the Magistrates’ Court cancernad will kave regard to
that licensing authority's statement of licensing policy and this Guidance. Howevar, the court would be entitied to dapart from aither
tha statement of licensing palicy or this Guidance if it considerad it is justified to do sa because of the individual croumstances of

any case”

{38) M- Pickup s.Dmits trat aithough the Guidancs is not binding and local vasialon i3 exprassiy parmittad. it sheuld
~ol ce dagariad fror uniess thers is gocd r2ason ic do 50
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[37] Mr Flood for the First Intarasted Party submits that the Guidance simply serves lo provide information for tha
magistrates and provided that thay have had regard to it, that is sufficient. He also points out that, in some respects (as
is clear from the wording of tha Guidance), the Guidance is a statement of Government belief rather than proved fact,
Inviting attention to the judgment of Beatsan J in J D Weatherspoon plc v Guildford Borough Council [2006]) EWHC B15
(Admin), [2007] 1 All ER 400, [2006] LGR 767, ke identifies that different policy elements in the Guidance may pull in
different directions in a particular cass, flexibliity and customer cholce patentially conflicting with the need to prevent
crime and disordar. He submits thal provided that the magistrates consult the Guidance, they do not need to use it as

“a decision making matrix that the declding Court has to sequentially addrass in making its decislon in the manner it
would if considering a saction of a statuta”.

{38] There is no doubt that regard must be had to the Guidance by the magistrates but that its force is less than that of
a statule. That Is cormmon ground betwean the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of the Act. However, It also provides firm
advice on particular issues, an example being what could almost be described as a prohibition on local autharities
saexing to engineer staggerad closing timas by setting quotas for particular closing times. | accept that any individual
hcensing decision may give rise to a need to balance conflicting factors which are included in the Guidance and that in
resolving this conflicl, a licensing authority or Magistrates’ Court may justifiably give less weight to some parts of tha
Guidance and more to others. As the Guidance itseif says, it may also depart from the Guidance if particular features
of the indwidual case require that. What a licensing authority or Magistrates' Court is nol entitled to do is simply to
ignore the Guidance or fail lo give it any welght, whether because it does not agres wilth the Government's policy or its
mathods of regulating licensable activities or for any other reason. Furthermore, when a Magistrates’ Couri is entilled
ta depart irom the Guidance and justifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Gudance says in relation to the need for licensing authorities to give reasons:

V/1en {depart ng ‘rom th2 Gu'danca} 'icens rg aulnarities wil need ta give fui reasans for tha'r actons Daparturs frem tha

Gudance could g va fise to an appea’ or udicial raview, and tha reasons givan wil than ba a kay considacation for tha courts whan
cors-deding he lavAu'nass and ma:its of any dacis on taken "

This is a tneme to which the Guidance returns repaatedly and s a principle which must be applicable to a Magistrates’
Court hearing an appeal as it is lo a licensing authority dealing with an application in the first instance. | agree with Mr
Flood for the First Interested Party thal the magistrates did not need to work slavishly through the Guidance in

articulating their decision but thay did need to give fuli reasons for their decision overall and full reasons for departing
from the Guidance if they considerad it proper so to do.

[38] In this case, Mr Pickup submits thal propar altention ta the Guidance would hava helped tha magistrates to came

to a carracl and reasonable decision and that thay have failed to adher to it without proper reason and failed to carry
out thair hcensing function in accardance with the Act.

(40] The foundation of the Ciaimant's argument Is that the Act expects licensable activities to be restricted only where
that is necessary to promote tha four licensing objectives set out in s 4(2). There can ba no debats about that. It is
clearly establ shed by the Act and confirmed In the Guidance. For example, in the Act, s 18(3)(b}, dealing with the
deterrmination of an application for a premises licence, providss that where relevant representations are made the
Lcensing authority must “take such of the steps mentioned in sub-s (4) (if any) as it considers necessary for tha
promotion of the licensing objectives” (the steps in sub-s (4) include the grant of the ficence subject to conditions).
Section 34(3)(b), dealng with the determination of an application to vary a premises licence, is in similar terms. The
Guidance repeatedly refers, in a number of diffarant contexts, to the principle that regulatory action should only be
taken where it is necessary to promate the licensing objectives. In particular, it clearly indicates that conditions shauld

not be atiached to premisas licences uniess they are necessary to promote the licensing cbjectives, sze for exampls
para 7.5 and also para 7.17 which includes this passage:;

‘- censrg awtnor Les shou'd trerafora ansure that any cord.tions they impose ars ariy thosa which ars nacessary for tna
oramator of e 'censrg objectivas. wrich means tha: they must not ga further than what is needed far that purpose *

{41] The Guidance also refers a number of times to the nead for regulation to be *croportionate”. This is not a term

contained in the Act but if a regulatory provisian is to satisfy the hurdie of being “necessary", it must in my view be
confined to that which Is "proportionate” and ane can understand why the Guidance spells this out.

[42] Mr Pickup submits, and | accept, that the Act anticipates that a "light touch bureaucracy” (a phrasa used in para
5.99 of the Guidance) will be applied ta the grant and variation of premises licences. He submits that this means that
unless thers is evidence that extanded hours will adversely affect one of the licensing objectives, the hours shouid be
grantad. A prime example of this arises when an application for a premises licence is made and thers are no ralevant

pun Maaw ex srax s cor/ak'agairasults/sharad/ante all rks do?utiitylirkDispatch=car:_Diso'ayCarRanderarfarsKay=23_T262213490273/0 19
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reprasanlations made about it. In those circumstances, 5 18(2) obliges the licensing authority to grant tha licence and it
can only impose conditions which are consistent with the operaling schedule submitiad by the Applicant. Mr Pickup
says that such a light touch Is made possible, as the Gutdance itself says, by providing a reviaw mechanism under the
Act by which to deal with concerns relating to the licensing objectives which arise following the grant of a licence in
respect of individual premises. He invites altention also to the existence of other provisions outside the ambit of the Act
which provide remedies for noise, for example the issue of a noise abatement notice or the closure of nolsy premises
under the Anti-Social Bahaviour Act 2003, Tha Guidance makes clear that the existence of other |sgislalive provisions
is relevant and may, in some cases, obviate the naed for any further conditions lo be imposed on a licence. Paragraph
7.18 from the section oi the Guidance dealing with attaching conditions lo licences is an illustration of this approach:

*7.18 ltis perlectly possible that in certain cases, because the test is ane of necessity, where there are other legistative provisions
which ara relevant and must be absarved by the Applicant, no additional conditions at all are nesded lo pramote the licensing
objectives.”

[43] The Guidance includes a saction dealing with hours of trading which the Claimant submits furthar exemplifies the
philosophy of the Act. It begins with para 6.1 which reads "This Chapler provides guidance on good practice in respect
of any condition imposed on a premises licence or club premises cerlificate in respect of hours of trading or supply.”

{44] i conbinues:

*g 5 The Gaverament strongly beliaves that fixed and anificially early closing mes promota, in the case of the sale or supply of
alcoha' for consumplion on the pramises, rapid b.nge drinking close to closing limes; and are a key cause of disordar and
d-sturbance when largs numbers af customars are required lo leave premises simultaneously This creales excessive prassures at
places whare fast food is sa'd or pubiic or private iransport is provided. This in burn produces friction and gives rise (o disarder and
peaks of naise and other nuisance bahaviour, It is therefora important that licensing authorities recognise these problams when
addressng issues such as the hours al which pramises should be used to carry on the provision of icensabla activites lo the
[)'.Jb'ic .

£ & The am through the promaton of the kcensing ebjectives shauld be Lo reduce the potonbal for concentralions and achieve a
siower dispersal of pecple from licensed premises through longer opering tmes  Arbitrary resincuons that would underming the
prncipte of flex:bility should therefore be avoided. We will monitor the impacl of the 2003 Act on crime and disorder and the other
lcensing objectvas Il necessary in the light of these findings. we will mireduce {urther legisiation with the consent of Fatiament 1o
sirengthen or aller any provisions *

[45) The Claimant submits thal in imposing shortar hours than it requested for the supply of alcohol and for
entertainmant, he magistrates went beyond that which was necessary for these premises and failed lo take into
account lhat, as tha Guidance explains, longer opening times would in fact reduce the polential for problems arising
from licensed pramises whersas curtailing operations could run counter to the licensing objactives.

(48] The magistrales' Reasons record their acceplance that thare had been no reported complaint in regard to public
nuisance and thal the extended hours had operatad without any incidents. The magistrales also record in the
Reasons, as | have already said, that they had altached little or no weight to the statements from witnesses of the
Appellant. Nothing is said about difficultias mentionad in evidence by the witnesses. As it was clearly incumbent on the
magisirates at l2ast to adver in broad terms to those matters that they took into account, it is fair to conclude in the
circumstances that they proceadad upon tha basis that thare was no reliable evidence of actual problems linked 10 the
premises sither under the old licence or under the naw revised licence. This was in lin2 with the oral evidence o} Police
Sergaan: Yenya (as recorded in the rather truncated notes of the legal advisor):

1 reponted ‘reigent for Lha site, No other incidants of complaints nave baen raceived. There ar2 none in my file Ther2arz no
wne.dents we can directiy (in« to the Saughai! Hotel since prewnous.y opan. Tnere have beenincidents locaily but not linded to thesa

premises ”

[47] To judge by the Reasons therefora, what led the magistrates to impose restrictad hours of operation was their
foracast as to what would occur in the future in association with the premises, notwithstanding the absence of raliable
evidence of pas! problems. The First interested Party observes that the manager of the premises had given evidence
that he intended In tha summer to "make hay while the sun shines” and submits, correctly in my view, that the
magistrates were entitled to taks this apparent change of emphasis inte account. Howevsr, Mr Flacd further submits
snat tha avidanca of what had bappened in the winter months was tharefcre of "little evidential value” in determining
what was likziy to Paopen in the futura and | cannot whoily agrae with him atout this. Undoubtadiy the fact that the
Clawrant intandad in future to maka mors use of the extanded hours reduced the value of the pramises’ past racorc as
a pradictor of the fuura but it could not, in my view, be complately discardad by tha magistrates. They still had to take
20



into account that tnare had baen extanded hours for some months without apparant problems.

[48] Itis plain that the magistrates’ particular concern was "mi

directly o the premises for their avening out. Under the heading *The Four Licensing Objectives”, thay say that thay
accept that there have been no formal or recorded complaints against the premisas "but feal that bacause of the
cencept of migration that public nuisance and crime and disorder would be an inevilable consequence of leaving the
hours as granted by the Local Authority”. Under the heading "Migralion/Zoning" they begin:

gration” rather than problems generated by those coming

“The Saughall Hotal due to its location and tne fact that a number of |
ta tnat of tie Saughall Hotel we
o ine Saghall Hotel, (sic]”

lcensa premises In the surrounding area have raduced hours
baiieve that as a consequence of this would ba that custamers wou'd migrate from these premises

and end:

“We apprec ai2 Inat the ex:2ndad Fours hava beenin operaiion for several months withou! any incidants but rave taken into
Cors@ztalor 15 was curng tna Winter months and inevitable numbears wil incrzasa in tha Summar caJs.ng nuisance/crming’ity "

(48] They reiterate their concern under the heading

"Nuisance (Existing/Anticipated)” saying that they "feal that public
nuisance will be inevilable",

{50] The Claimant complains that the ma

gistrates’ treatrment of the issue of "migration” was fundamentally flawed on a
number of grounds.

[S1] Firstly, 1t submuts that thare was no evidence on which tha magistrates could find that customers would coma to
the premises when other pramises in the vicinity closed or cause trouble and their concerns wera no more than
inappropriate speculation. The Claimant's position was that there was no evidence of migration to thair premises.
There were no recorded complaints of any kind about the premises let alone specifically about migration. Ms Lesley
Spencer who lives opposite the premises and is the Secretary of the Saughall Massie Conservalion Society gave
avidence of her fear that customers would migrate but said that she did not think thera had been any migration.

[52) Apart from tnair own local knowledge, the only material on which the magistrates could possibly have formed their
views about migration was what Police Sergeant Yehya said in evidence. According lo the legal advisor's notes, whilst
being cross-examined by Mr Kirwan, the sergeant gave evidence about the other licensed pramises operating [n the

vicinty (which | have seen marked on a local map and which were within walking distance of the premises) and their

closing hours and said that there were three assaults each week at one of the premises. The legal advisor records that
he also said:

"We nave staggered ciosing This could causa prabiems it has the potential to cause difficu.ties in the area. | have a list of
cons deratens bui nene would rank as high as crime, not even noise. No compla'nts have baan made 1o ma even regardng noise

One corcern was dispersa . We gave people one hour ta disperse and therafara reduced fram 2.00am to 1 00am. {.00am clasing
a:2. 280 peoo'a leaving pramises. Other premises subject ta high ‘evats of crima migration not an issue ” (my itaics)

[53] | appreciate that this evidence acknowledged that staggered closing could cause prablems bui, had migration
peen a significant issue as opposad to a mere possibility, one can, | think, assume that the police would have made
reprasantations on that scors, particularly given that they had plainly considerad the impact of rading hours spacifically
and had inially objected to the even longar hours originally propased by the Claimant. It is noteworthy that even when
they ware In opposition to the plans, it was never on the basis of migration of disruplive characters from other licensed
premises and always simply on tha basis of late noisa from ordina

ry customers of the premises dispersing. The
absence of police objections before either the licensing authority or the Magistrates’ Court seems to have surprised the

magistrates who said so in thelr Reasons, commenting "We were surprised that the Police originally cbjected to the
application but withdrew that objection after a slight variation of the terms.” In so saying, they convey. in my view, not
only their surprisa about the Palice approach but also their disagrzement with it.

[54] Itwas not open io the magistrates, in my view, to elevate what Sergeant Yehya said in the witness box to
evidenca that a problem with migration could reasonably be expected, nor do they say anything in their reasons which
suggests that lney did rely cn his evidence in this way. The only concems about migration wera therefore the
magistrates’ own with perhaps some fears expressed by local residents though not on the basis of firm historical
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examples of migration to the premisss.

[55] Itis claar from the Guidance that drawing on lacal knowledge, at leas! tha local knowledge of local licensing
suthorities, is an important feature of the Act's approach, There can be litle doubt that jocal magistrates are also
entitied to take inta account their own knowledge but, in my judgment, they must meastra their own views against the

evidance presented to them. In_some cases, the gvidence will require them to_adlust their own impression. THis is
paficurarly likely 1o be so where il is given by a responsibla authority such as the police. They must also scrutiniss

=
their own anxieties about makers such as noise and oiner lypes ot public nuisance Earlicular!& carefully if the
responsible authorities raise no objections on these arounds, These magistratas did recognise the absence of palice

objections which caused them surprise and lhey chose to differ from the police in refiance on their own views. The
Clalmant submits that in so doing they departed into the realms of impermissible speculation not only in concluding
that there would be migration but also in concluding that in this case it would generals nuisance and disorder, The First
Interested Party is correct in submitting that the Guidance accepts a link belween migration and a patential breach of
the licensing objectives bul it is also clear from the Guidance thal each case must be decidad on iis individual facts so
the magistrates could not simply assuma that if people came from other premises, there would be trouble,

[556] The Claimant complains that the magistrates’ treatment of the migration issue also flies in tha face of lhe
Guidance because firstly it was an improper attempt lo impiement zoning and sacondly it ignored the general principle
of longer opening hours.

{57] Zoning is the setting of fixed trading hours within a designated area so that all the pubs in a given area have
similar irading hours. The problem crealed by it, as demonslraled by experience in Scatland, is that people move
across zoning boundaries in search of pubs opening later and that causes disorder and disturbance. The Guidance
says. al para 6.8

“Tha icensing authority should consider restricting the hours of irading only wharsa this is necessary because of the polantial
impacl on the promstion of the | censing objectves from fiaed and artificially-early closing times *

It stresses that above all, licensing authorities should not fix predetermined closing times for particular areas.

[58] ) am not convinced that the magistrates' imiting of the Claimant's operalional hours can properly be described as
implementing zoning which, in my view, is a term that is more appropriate to describe a general policy imposad by a
iicensing authority for a defined area than an individual decision of this type, albeit made with reference to the opening
hours of other pramises in the vicinity and having the effect of imposing the same hours as those premisas.

(53] What has more weight, hawever, is the Claimant's submission that the magistrates failed to giva proper weight to
the genaral principlz of later opening hours and to the intention that the approach 1o ficensing under the Act would be
to grant the hours sought for the premises unless it was necessary to modify them in pursuit of the licensing objectivas.
The Reasons include a heading "Flexibility” under which tha magistrates say simply "We have considered the concept
of Flexibility.” In so saying, they may be referring to the sort of Rexibility 1o which reference is made, for example, in
para 6.5 of the Guidance (see above) but Lheir shorthand does not enable one to know to what concluslons thair
consideration of the concept led them in this casa nor whether they had reliably in mind that the starting point shoutd
be that limitations should not be imposed upon the licance sought unless necessary lo promote the licensing objeclives
rather thaa that tha licensing authority or the court should form its own view of what was nacessary for the pramises
and only grant thal.

[60] The Claimant was seeking to have the freedom to open later on certain occasions when the trade justified it or, as
the magistrates pul it, "the application for extended hours was lo allow flexibility to open later on ceriain occasions”. As
the First interestad Party would subrmit, the magistrates may have inferred from Mr Miller's comment about making hay
thal the premisas would often be open iate rather than this happening only infrequently in accordance with the picture
prasented to the licensing authorily, If this was their Inferance, howaver, it Is odd that they considered that the Claimant
could deal with the position by applying for a temporary certificate because this would have allowed the premisas to
ocen later on only a limited number of occasions. They make no axpress finding in their Reasons as to the frequency
on which they considered the Claimant intended to keep the premises open late. This was material not only to the
degrse of disturbarce that might be caused generally by lata opening but also specifically to the issue of whether there
would be migration. It would seem uniikely that cusiomers from nearby pubs would bother lo walk or even driva {o the
Saughall Hotel in search of another drink at the 2nd of their everings unless the Saughall Hotel was open fate
saffcienily fraquerdy to lead them to a reasonable sxpectation that thair joumey would be worivwhile



[81] The magisirates' comment about the temporary certificate also seams to me to be an example of a failure by tham
to adopt the lighter approach thal the Act dictated and to allow flexibility to those operating ficensed premises unless
the licensing objectives required otherwise. Temporary certificates would be a cumbersome and restricted means of

achieving flexibility, not responsive to the day ta day fluctuations in business, only avallabie a limited number of times,
and not In line with the philosophy of the Act,

[62] There is no consideration in the magistrates' decisian of whethar the imposition of conditions to control noise or

other nuisance (which were going to be imposed) would be sufficient to promote the licensing objectives without
reducing the operating hours of the premises. Given that the Act dictates that oni

y such steps as are necessary should
be taken with regard to the variation of the terms of operation sought, such consideration was raquired.

MY OVERALL CONCLUSIONS

(63] it would be wrong, in my judgment, to say thal the magistrates failed to take accaunt of the licensing objeclives. At
the outset of their Reasons, they correctly identify those which ara relevant. Similarly, as the Firsl Interested Party
submits, whilst they did not articulate that the curtalimant of the hours sought was "necessary” to promote those
objectives, It is implied in their decision that they did take this viaw and it can also be inferrad from their comment that
because of the concept of migration, public nuisance and crima and disarder would be "an inevitable consequence" of
leaving the hours as granted by the Lacal Authority. However, In my view their approach to what was "nescessary” was
colaured by a failure lo take propar account of the changed approach to licensing intraduced by the Act. Had they had
propar regard to the Act and the Guidance, thay would have approached the matter with a grealer reluctance to
impose regulation and would hava looked for real evidence that it was requirad in the circumstances of lhe case. Their
conclusion that it was so required on the basis of a risk of migration from other premises in the vicinity was not one to
which a properly directed bench could have come. The fact that the police did not opposa the hours sought on this
basis should have weighad very heavily with them whereas, in fact, they appear to have dismissed the police view
because it did not agree with their own. They should also have considered specifically the question of precisely haw
frequently the premises would be likely to be open {ate and made findings about it. They would then have been able o
compara this to the winter opening pattern in relation to which they accepted there had been no complaints and draw
proper conclusions as to the exlent to which the summer months would be likely to differ from the winter picture.,
Having formed a clear view of how frequently late opening could be anticipated, they would also have been able to
draw more reliable conclusions about the willingnass of customers from further afield to migrate to Saughall Massie,
They proceeded without proper evidence and gave their own views excessive weight and their resulting decision
limited the hours of operation of the premises without it having been established that it was necessary to do so to
promate the licensing objectives. In all the circumstances, their decision was unlawful and it must be quashed,

(64] T have sa'd little so far about what appears in the magistrates' response for the judicial review proceedings. The
variaus documents comprising the response did nothing to allay my concerns about tha magisirates’ decision. Indeed
quite a lot of what was said rainfarced my view that the magistrates had largely ignored the evidence and impaosed
thair own views. They refer in their respanse to incidents about which the residents had given evidence and to the
residents not having complained formally for various reasons, for example bacause it was Christmas or because there
was thought to be no paint. If the magistrates considered these matters to be relavant, it was incurnbent on them lo
say so clearly In their reasons whereas they there recorded their acceptance that there had been no formal or recorded
complaints, tnat the extended hours had been in operation for several months without incidents and that they had
atiached Iittle or no weight to the statemanls of the witnasses of the Appallant, Thaey also refer extensively in thelr
respense ta their thoughts on migration, including that people may come from further afield than the pubs in the vicinity
in cars. Parucularly concerning is that they refer repzatedly to a perceived issue over police resources which is not
sometning that, as far as | can see, had been raised by Sergeant Yehya or explared with him in evidence. Mr Besre
says in his statement for example, *. . . thare is also the question of Police resources and their ability to effectively
police th's araa espacially at weakands with alraady stretched resources baing deployed in Hoylaks.”

(65) Reference is made in the rasponse documents to the court feeling that the Brewery's proposad opening hours

contradicted the accaptable activities of a family pub and that the Saughall Hotel is "a village pub and not a night spot
in tha centre of town". For the court lo taks matters such as this into account seems to me to be an interferance with
the commercial freedam of the premisas of a type thal was not permissible under the Act unless it was necessary to
promota the |.censing objectives. | appreciate that the magistrates' responsa seams to suggest that thay fearad that a
driferant typz of customer was being courted or would invite themselves once it got too late for families but this does
not seem to have been founded on anything that was given in avidence sa was really not much mare than speculatior.,

[66] Mr Beers's statement ends with a referance to the Brawery wanting lo make hay while the sun shines, of which he
says. "l believe that this statement was indicative of the Brewery's attitude to local residents and to the general

management of the premises.” Given that prablems with or in the vicinity of the pramises had bean almost non-existent
and that the magistrates had not seen fit to make raferance in their Raasans to any difficulties causad by tha Hotel, itis
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hard lo sa2 how tnis beliaf could be justified but it doas perhaps exemnplify the approach of tha magistrates.

[67] | have considered quite separatsly the argument as to whether the hours of opening can be regulated as part of
the licensing of premises as opposed to the hours during which licensable activities take place. It was suggested
during argument that there was no powaer to regulate the time by which people must leave the premises. | cannot agree
with this. Clearly keeping premises open (as opposed to providing entertainmeant or supplying alcohol there) is not a
licensable activity as such. Howevar, tha operating schadula which must be supplied with an application for a premisas
licence must include a statement of the matters set out in s 17(4) and these include not only the limes when it is
proposed thal the licensable activities are to take place but also "any other times during which it is proposed that the
premises ara to be open o the public®. On a new grant of a premises licenca, where thera are no representations the
licensing authority has to grant the application subject only to such conditions as are consistant with the operaling
schedule. | see no reason why, if it is necessary {o promole the kcensing objectives, these condilions should nol
inciude a provision requiring the premises to be shut by the time that is specified in the operaling schedule. If
representations arz made and the licensing authority ultimately grants the application, it can depart from lhe terms set
out in the operating schadule when imposing conditions in so far as this [s necessary for the promotion of the licensing
objectives. It must follow that it can Impose an earlizr time for the premises to be locked up than the Applicant wished
and speacified in its operating schedule. It is important to keep in mind in this regard that the role of the licensing
authorily and, if there is an appeal, the court, has two dimensions: the fundamental task is to license activities which
require a licence and the associated task is to consider what, if any, conditions are imposed on the Applicant to ensure
the promotion of the licensing objectives. A requirement that the premises close at a particular ims seems to me to be
a condition just like any other, such as keeping doors and windows closed lo prevent noise. | see no reason why a
condhtion of closing up the premises at a particular time should not therafore be imposed where conirolling the hours of
the hcensable aclivities on the premises (and such other conditions as may be imposed} is not sufficient to promote the
hcensing objectives,

THE COSTS ARGUMENT

(68] in the light of my conclusion that the magistrates' decision is unlawful and therefore must be quasned, itis nol
appropriate for me to consider the arguments in relation to their costs order further, The Appellants had given an
undertaking to the Licensing Authorily that they would not seek cosls against the Licensing Authority and they sought
the entirely of their casts of the appeal from the Claimant. The magistrates granted that order and the Claimant
submis that that was nol an order that was open to them. Whatever the merits of that argument, the magistrates’ order
in relaton to costs cannot now stand. The basic foundation for the order for costs was thal th2 appeal had succeeded
and the Claimant had lost, That position has now been overturned and the costs arder must go along with tha
magistrates' main decision, The magistratzs wou'd haves had no reason to gran! costs against the Claimant if tha
appeal had bean dismissed.

Appeal dismissed.
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BLACK J:

[1] This is an application by Daniel Thwaites pic {"the Clairant®) for judicial review of a licensing decision made by the
‘Wirral Magistrates' Court ("the Magistrates’ Court”) on 5 April 2006 and that court's decision on 21 April 2006

concerning the costs of the proceedings. Tha Claimant seeks an order quashing both decisions, Permission to apply
for judicial review was granted by Pitchford Jon 2 Novamber 2006.

THE FACTUAL BACKGROUND

{2] Tne Claimant owns the Saughall Hotel in Saughall Massie, Wirral which it operates as licensed pramises ("the
premises”). It ariginally held a licence under the Licensing Act 1964. In June 2005, it commenced an appiication to the
Licansing Sub-Caommuttee of the Metropalitan Borough of Wirral ("the licensing autharity”) for the existing licence to be
convarted to 2 premises licence under the Licensing Act 2003 and for the licence to be varied simultaneously.

[3] In essence. the Claimant was seekin
under the original licence. The police di
proposed. The Claimant agreed lo ras
licensing authority was asked to grant
midnight on all nights axcept Friday a

g to conduct business at the premises for fonger hours than were permitted

d not support the extensian of the hours to the extent that the Claimant initially
trict the hours to those that were acceplable to the police. Accardingly, the

2 licence that would permit music and dancing to 11pm and alcohol sales until
nd Saturday and, on Friday and Saturday nights, music and dancing to midnight
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and alcohol saias until pm, with the doors closing one hour after the last alcohol sale every night.

[4] The palice withdrew their representations against the modified proposals and did not appear before the licensing
authority when the matter was heard on 23 August 2005. No representations were made by the Wirral Environmental
Health Services either. However, thers was opposition to the proposals at the hearing from the Saughall Massle
Consearvation Society ("the First Intarested Party") and other Saughall Massie residents.

[5] The Claimant told the licensing authority at the hearing that the hours of operation at the premises would not vary
significantly from the existing hours of operation and that the application for extended hours was lo allow flexibility to
ppen later "on special occasions” This was a matler of which the licensing authorily took note as is recorded in the
minutes of their determination.

(6] The licence was granted in the modified terms requested logether with an additional hour for licensable activities
and an extra 30 minules for the hours the premises were lo be open to tha public over Christmas and at the major
bank holidays. Special arrangements were also permitied for New Years Eve. The licensing authority removed centain
conditions that had been imposed on the old ficence (requiring all alcohol to be consumed within 20 minules of the |ast
alcohol sale and banning children under 14 from the bar) and imposed other conditions which were obviously aimed at
controlling noise, namely that the area outside must be cleared by 11pm, that the premises must promote the use of
taxi firms which use 2 call-back system, ihat a!l doors and windows musl be kept closed when regulated entertainment
was provided and that prominent notices should be placed on the premises requiring customers to leave quietly.

(7] The Saughall Massie Conservalion Society and "others” appealed against the licensing decision ta the Magistrates’
Court on the ground that the licensing authority's decision "was not made with a view to prornation of and in
accordance with the licensing objectives pursuant to s 4, Pt 2 of the Licensing Acl 2003".

[8} The appeal occupied Ihe Magistrates’ Court from 3 - 5 April 2006. The Respondents to the appeal were the
licensing authority and the Claimant which both defended tha licensing authority’s decision. Witnesses were callad
including Saughall Massie residents. Police Sergeant Yehya who dealt with the slance of the Merseyside police, and
Mr Miler, the manager af the premises.

[9] The justices granted the appeal. Their Reasons run to three pages of typascript, one page of which is enliraly takan
up with satting out the naw hours of operation they imposad. Thase permitted entertainment unlil 11pm and alcchol
sales untl 11.30pm on all nights except Friday and Saturday whean entertainmant would be permilted until 11.30pm
and alcohol sales until midnight. The premises could remain open to the public until midnight an all nights excepl
Frday and Saturday when they could close at 1am. Similar provisions were imposed (o those Imposed by the licensing
autharity in relation to later opening at Christmas and major bank halidays and tha provisions relating to New Yzar's
Eve and the conditions of the licence remained unaltered.

[16] The new licence had come inlo efiect on 24 November 2005 so the new arrangements had been running for
several months by the time of the hearing before the Magistrates' Court. There had been no formal or recorded
complaints aganst the premises under the old or the new regime as the justices acknowledged In thelr Reasons. The
residents who gave evidence were fearful of problams if the extended hours ware aliowed in the summer. The
Chairman of tha Consarvation Society, who gave oral evidence, spoke of people urinating in the gardens and a
problem with littar. It appears from tha statemant filed by the Chairman of the Bench ior these judicial review
procaedings that evidence was also given of interfarence with machinary on nearby Diamond Farm. The justices’
Reasons maka no reference at all to these matiars. As to the statements of the "Witnesses of the Appeliant”, thay say
simply that they have read and considered them but attachad litls or no weight to them,

[11] The justices and their legal advisor have filed a considerable amount of material in respanse to the judicial review
proceedings, in all 31 closely typed pagss. These comprise their Response lo the Claim, statements from Alistair
Beere {who was the chairman of the bench), Mary Woodhouse (another of the bench) and Stephen Pickstock {the
fegal advisor), and what is said in the index to be a document by Mr Beere from which he preparad his statement.
Tnere was Iimited argument before me as lo the status of these documents and the weight that | should give to them. It
was not submitted that | should decline to have any regard to them although | think it is fair to say that it was common
ground betwsen the parties, rightly in my view, that | should concentrate principally on the Reasons. itis established by
authorities such as R v Westminster City Council ex parts Ermakov [1986] 2 All ER 302, 95 LGR 119, 1 886] 2 FCR
208 that tha court car admit evidence to slucidate or, excepticnally, corract or add to the reasons given Ly the decision
makar at tn2 ume of tha dscision but that it should ce vary cautious about doing 50. The function of such evidence
srould generally te slucidation not fundamental alteration, confirmation not contradiction. In the circumstances, | have

read carafully what the magistrates have provided but approachad iis role in the judicial raview proceadings cautiou"
26



THE BROAD NATURE OF THE CLAIM IN RELATION TO THE LICENSING DECISION

[12] The Claimant argues that tha Magistratas' Court decision is uniawful for a number of reasons. It is argued that the
decision was not in line with the philosaphy of the Licensing Act 2003 ("the Ac!") and imposed restrictions on the
Ciaimanl's operation which were not necessary to promote the licensing objectives sat out in that Act, that it was basad
on speculation rather than evidence, that it took into account irrelevant considerations and failed ta take into account
proper considerations, and that it was a decision to which na properly directed Magistrates' Court could have come on
the evidsnce. In so far as the court imposed conditions as to the time at which the premises must close, It is submitted

thal this was not a matter which can be regulated under the Act. i is further argued that the magistrates failed to give
adequata raasons for their decision.

THE LEGAL BACKGROUND

[13] The Licensing Act 2003 was intended to provide a "more efficient” "mora responsive” and "flexible” system of
I.censing which did nol interfere unnecessarily, It aimed to give business greater freedom and flexibility to meet the

expectations of customers and to provide greater choice for consumers whilst protecting local residents from
disiurbance and anli-social behaviour.

[14] Note 12 of the explanatory notes to tha Act givas an Indication of the approach to be taken under the Act. It reads:

"12 In conirast ta 12 existing law, the Azl does not prescnbe tna days of tha apening hours when a coha’ may b2 sold by ratail for
corsump on on or of premises MNar doas It spacify when other Leensab'a activities may be carried on Instead, the App'cant for a
pram.ses icance or a c ub premises cerficate will b2 ab'e to croose tha nays and the hours during which they wish to be
a.tnorised {0 carry 01 ficensab'e aclivibes at the premises far which a licence is sought. The licence wil! be graniad an those termrs
un'ess fol.gwing the making of represantations 1o the licensing authority the authority considars it necessary 19 r2,ect the
apolicat on or vary those terms for tha purpose of promot rg the licens ng cbjectives *

{15] S=ction 1 of tna Acl provides:

‘3*(1) For the ourposes of this Act the fol owing are lizensab'e act #tias -
{ayra sa2 oy ratar of a'coho

{9 [cuos,

{2} t~=2 prav s on of ragu ated anizranment, and

131172 973+ s on ¢’ ata mignt rafrasnrant !

[16] To carry on a licensable activity, a premisas licence granted undar Pt 3 of the Act is ganarally required, s 2.
Appication for a prermises licence must be made lo the relevant licensing autharity, s 17{1).

{17} By virtue of s 4, the licensing authority must carry out all its functions under the Act {including its functions in

relation io detarm ning an application for a premisas licence or an application for a variation of a premises licence) with

a view to promobing the "licensing objectivas”. These are set outin s 4 as follows:

'54(2) Tre icens rg qcjactivas are -
(31 re arevertor of crme ang disorder

{21 DL za'aTy”
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(e} the pravention of pubiic nuisance; and

{d) the protaction of children from harm.”

(18] In carrying out its ficensing functions, by virtue of s 4(3) the licensing authority must also have regard to its
licensing statement published under 5 5 and any guidance issued by the Secretary of Stale undar s 182.

[19) Section 182 obliges the Secratary of Stale to issue guidance to licensing authorilies on the discharge of their
functions undar the Act. Guidance was issued in July 2004 ("the Guidance"). It was updated in June 2007 but it is the
original guidanca that is relevant in this casa. In any event, none of the changes made are materiai o the issues | have
to determinz.

{20] The Foreword says that lhe Guidance:

s intendad to aid hcenaing authoyilias in carrying sut their funclions under the 2003 Act and Lo ensure the spread of best practice
and grealer consistency of approach. This does not mean we are intent on efoding local discretion. On the contrary, the lagislation
s fundamentally based on local decision-making informed by local knowledge and local peaple. Our Intention is o encourage and
mprove goed operaling practice, pramote partnersh:p and to drive out unjustified Inconsistencies and poor praclice ”

{21] As the Guidance says in para 1.7, it does not replace the statutory provisions of the Act or add to its scope.
Paragraph 2.3 says:

“Among olher things, section 4 of ina 2003 Act provides that in carrying oul Its functions a licensing authorty must have regard to
guidance issued by the Secretary of State under sectian 182 The requirement is therefare binding on all icensing authorilies lo
that extent However, it is recognised that the Guidange cannot anbicipate every possibla scenario or set of circumstances that may
ansa and so long as the Guidance has been properly and caralully understood and considered, licensing authont.es may depart
from it if thay hasa réason lo do so When domg so, keensing authorities will need to give fuli reasons for thair actions Departurs
from tha Gudance could give rise lo an appeal or judicial reviaw, and tha reasons glven wilt than be a key consideral.on for tha
caurts when considaring tha lawfulness and merits 0 any decision Llaken *

[22) An application lo the licensing authority for a premises licence must be accompanied by an operating schedula in
the prescnbad form inciuding a statement of the matters set out in s 17(4) which are as foliows:

"{a) :n2 taievart keensabla activities,

|3t e tmes dunng which 413 proposed that the rz'evant Hcansabie activities are to take place

{21 2=y othar uras dur rg whicn itis praposad 1hat the prarmises arg 1o be gpan o the pub«e,

{32 whare tig Adol cant wishes the licence lo have eifact for a hmiled pericd that peried

{a) whers tre relevant kcensable activities inciude the supply of alcohol, prescribed information tn raspect of the individual whom
the Applicant wishas to have specified in the pramises licence as the premises supervisar,

{f) wnara :ha ralavant Fcensabie activibes include the supoly of aiconol, whether the supplies are proposed to ba for consumpt.on
on the oramesas Jr off the pramisas or both,

{g} ha staos which i groposed to taka to sromotz the heensing oojectives

{+, sues arar mattars as may be prascrted



[23] Section 18 deals with the delermination of an a
terms with the datermination of an application to va
provisions of 5 18.

pplication for a premises licence. Section 35 deals in very similar
ry & premises licence. It will be sufficient only to set out here the

(24] Section 18(2) provides that, subject to sub-s (3), the authorily must grant tha licence in accordance with the
application subject only to:

‘{a) sicr condito~s as arz consistent with the oparating schedue'e accompanying tha app'.cation, and
(2) a7y cord tia1s wh.ch mustunder sacton 13, 20 or 21 ba inciudad In tha jizence
{25) Section 19 deals with premises licences which authorise the supply of alcohol, Such licences must inciude centain

conditions ensuring that every supply of alcohol is made or autharised by a parson who halds a parsonal licence and

that no supply of alcoho! is made whan thare is no properly licensad designated premises supervisor. Sections 20 and
21 are not relevant to this claim.

[26] Section 18(3) pravides that whare relevant representations are made, the authority has certain specified
obligations. In so far as is relavant to this appeal "relavant representations” are defined in s 18(6) as follows:

*{8) For tve purooses of inis saclon. ‘re'esant rapresentaticns’ maeans raprasentattons which -

(3) are aJjguitnz | ke y effect of the grant of \re pran-ises ficence on the promotar of the licens rg object.vas,
{b) mae: tha raqu remants o* sub-saction {7)

€.."

[27] Sub-section {7) providas:

"7} The req.iramrants of this sunsactor ara -

{a) trat ire r2oresaniaticns wer2 wada oy an rterasiad party o rasgonsb e autrority within the period prascrioed under saction
Ti5nc)

(2} tha: mnay hass rot bean witndraan and

(S} rine case o’ raprasentalors ad2 by ar interzscsc pary (who i3 ~213$7 3 resconsbe a.thonity, thatthey ararc: intha
vanor af ira *2 avant icersing authrerty Fva ous or vexatics *

[28] Where relevant reprasentations are made, the authority must hold a hearing to consider them unless the authonty
the Applicant and each person who has made rapresentations agrees that a hearing is unnecessary. By virtua of s

18(3)(b). the authority must aiso “(b) havirg regard to the representations, take such of the steps mentioned in sut-
section (#) (if any) as it considers nacessary for the promation of the licensing objactives.

[29] Seclion 18(4) provides:

(4] Tra 5805 are -
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(2} to gran: the hcence subjectto -

(1) the conditions mentioned In sub-section (2)(a) modified to such extent as the authority considars necessary for the promotion of
the licensing objectives, and

{1) a1y cond:on which must undar saction 13, 20 or 21 ba included in tha licence
{b) to 2xcludz Irom the scope of the licence any of tha licensabla aclivities to which the application relales:
{c) to refuse to specify 2 person in the licence as the pramisas supervisaf,

{d) to rejec: the apphcation.”

{30] Conditions are modifiad for the purposes of sub-s (4)(a){i) if any of them Is altered or omitted or any naw candition
15 addad.

{31) During the currency of a premisas hicence, by virtue of s 51, an interestad party (broadly speaking, a local resident
or business) or a responsible authority (police, fire, environmental health elc) may apply lo the relevant licensing
autnonty for a review of the licence on a ground which is reievant lo one or more of the licensing objectives, By virtue
of s 52, a haaring must be held to consider the applicalion and any relavant representations and the authority must
taxe such steps from a specified list as it considers necessary for the promotion of the licensing objective. Tha steps
range from med:fying the conditions of the licence to suspanding it or revoking it completely.

{32] The Act makes provision in P15 for "permitled temporary aclivity” which, loosely speaking, is a form of ad hoc
hcensing to cover licensable activities which are nol covered by a more general licence. The system involves proper
nobfication of an event to the licensing authority and the police. Provided the applicable nurmber of temporary evant
notices has not been exceeded and the police do not intervene, the evanlis automatically permitted, Temporary event
notices can anly be given in respact of any particular premises 12 imes in a calandar year and the period for which
each event |1asts must not excead 96 hours.

[33) Section 181 provides for appaals to be made against decisions of the icensing authority lo a Magistrates' Court
whech is, of course. how the decisions in relalion to which judicial review is sought in this case came to be made.

THE DETAIL OF THE CLAIM

[34] The Claimanl submits that in making its decision to allow the appeal in relation to the premises licence, the
Magistratas’ Court failed in @ number of raspacts to taka account of the changes that the new licensing ragime has
mada and failed to adopt the approach requirad by the Act. Itis further submittad that the magistratas failed properly {0
considar aad taka inlo account the Guidance.

{35] There is no doubt that the Guidance is ralevant in tha magistrates’ decision making. As | have set out above, s
4{3) requiras the licensing authority to "have regard” to the Guidance. By extension, so must a Magistrates’ Court
dealing with an appeal from 8 decision of the licensing authority. The Guidance says:

+10.3 In hearing an appaai against any decision made by a lcensing authority, the Magistrates' Court concemned wili hava regard to
that licensing authority's statemant of licensing policy and this Guidance However, the court would be antitted to depart from ether
tha s-aternent of licansing policy or this Guidance if it considered it is justfied 10 do 50 because of the individual creumstances of
any case *

[38) M- PickLo 54Dm1s that aithough the Guidance is not pirdirg and lccal variation is exprassly pamitiad. it shou'd
not ce c2zartad from unlass thare is gocd raason to do so



(37] Mr Flood for the First Interestad Party submits that the Guidance simply serves to provids information for the'
magistrates and provided that they have had regard to i, that is sufficiant. He also paints out that, in soma respects (as

is clear from the wording of the Guidance), the Guidance is a statement of Government belief rather than proved fact,
Inviting attention ta the judgment of Beatson J in J D Weatherspoon plc v Guildford Borough Council [2006) EWHC 815
(Admin), [2007] 1 All ER 400, {2006] LGR 767, he identifies that different policy elements In the Guidance may pull in
different directions in a particular case, flexibility and customer chaice potentially conflicting with the need to pravent
crima and disorder, He submits that provided that the magistrates consuit the Guidance, they do not need to use it as

"a decisian making matrix that the deciding Court has to sequentially address in making its decision in the mannar it
would if considering a section of a statute”,

(3B] There is no doubt that regard must be had to the Guidance by the magistratas but that its force is less than that of
a slatute. That is common ground betwsen the parties. The Guidance contains advice of varying degrees of specificity.
At one end of the spectrum, it reinforces the general philosophy and approach of tha Act. Howaver, it also provides firm
advice on particular issues, an example being what could almosl be described a5 a prohikition on local authorities
seaking to engineer staggared closlng times by setting quotas for particular closing times. | accept that any individual
licensing decision may give rise to a need to balance conflicting factars which are included in the Guidance and that in
resolving this conflict, a licensing authority or Magistrates’' Court may juslifiably give less waight to some parts of tha
Guidance and more to others. As the Guidance itself says, it may also depart from the Guidance if particular features
of tha individual case require thal. What a licensing authority or Magistrates' Court is not entitied o do is simply to
ignore the Guidance or fail lo give it any waight, whether because it does not agree with the Government's palicy or its
melnods of regulating licensable activitiss or for any other reasor. Furdhermore, when a Magistrates' Court is entitiad
to depart from the Guidance and juslifiably does so, it must, in my view, give proper reasons for so doing. As para 2.3
of the Guldance says in relation to the need for licensing authorities to give reasons.

“W1an [depaning "rom tnz Guidanca], lcensing aulnoritias wit nead 1o giva full raasans far tnair actons Departure from tha
Gudance coud g va rise Lo an appeal or judicial

raviaw, and the reasons givan will then ba a key considaration far tha courts whan
cars dating tne lawdu'ness and merits of any dacision takan ™

This 1s a theme to which the Guidance returns repealediy and is a principle which must be applicable lo a Magistrates’
Court heanng an appeal asit is to a licensing authority dealing with an application in the first instance. | agrea with Mr
Flood for the First Interested Party that the magistrates did not need to wark slavishly through tha Guidance in

articulating their decision but thay did need to give full reasons for their decision overall and full reasons for departing
from the Guidance if they considered It proper so to do.

{39] In this casa, Mr Pickup submits that proper aliention to the Guldance would hava helped the magistrates to come

1o a correct and reasonable decision and thal they hava faiied to adhere to it without proper reason and failed to carry
out thair heensing function in accordance with the Act.

[40] The foundation of the Claimant's argument is thal the Act expects licansable activities 1o be restricted only whera
that is necessary to promote the four licensing objectives set outin s 4(2). There can be no debate about that. ltis
clearly established by the Act and confirmed in the Guidance. For example, in the Act, s 18(3){b), dealing with the
determination of an application for a premises licence, provides that where relevant representations are made the
I'censing authority must "take such of the staps mentioned in sub-s (4) (if any) as it considers necessary for the
promotion of the licensing objectives” (the steps in sub-s {4) include the grant of the licence subject to conditions).
Secton 34{3Kb). dealing with the determination of an application to vary a premises licence, is in similar terms. Thea
Guidance repeatedly refers, in a number of differant contexts, to the principle that regulatary action should anly be
taken where it is nacessary to promote the licensing objectives, In particular, it clearly indicates that conditions should

not ba attachad to pramises licences unless they are necessary to promote the licensing objectives, see for example
para 7.5 and also para 7.17 which includes this passage:

‘. cens rg auirortes shou'd therefora ensure that an

¥ COrc tions they impase are orwy those which ara necessary for tna
orerator 9t tre “censng otjectives, which means th

2: they must not go further tnan whai s needed for that ourpose *

{41] The Guidance also refers a number of times to the need for regulation to be “proportionate”. This is not a term

contained in the Act but if a regulatory provision is to satisfy the hurdle of being "necessary”, it must in my view be
canfined to that which is "proportionate” and ona can understand why the Guidance spells this ocut,

[42] Mr Pickup submits, and | accept, that the Act anticipatas that a "light touch bureaucracy” (a phrase used in para
5.99 of the Guidance) will be applied to the grant and variation of premises licences. He submits that this means that
unless there is evidence that extended hours will adversely affect ona of the licensing objectives, the hours should be
grantad. A opnme example of this arises when an application for a premises licence is made and there are no relevant
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